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STATEMENT OF THE CASE

On August 27, 2013, the above-captioned claim was heard in Searcy, Arkansas.

A prehearing conference took place on July 15, 2013.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulation set forth in Commission Exhibit 1.  With a

fourth stipulation that was reached at the hearing, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employer/carrier relationship existed on January 7, 2012,

when Claimant sustained a compensable injury to her lower back.
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3. Respondents accepted this claim as a medical-only one and have paid some

benefits pursuant thereto.

4. Claimant’s average weekly wage was $270.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Following the addition of a third issue, they read:

1. Whether Claimant is entitled to payment of medical bills.

2. Whether Claimant is entitled to additional medical treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

All other issues have been reserved.

Contentions

The respective contentions of the parties read as follows:

Claimant:

1. Claimant contends that she is entitled to additional medical treatment for her

compensable lower back injury.

Respondents:

1. Respondents contend that the appropriate medical treatment has been

provided to Claimant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the
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following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that Respondents

are responsible for payment for the x-ray of her lumbosacral spine that took

place on January 9, 2012.

3. Claimant has not proven by a preponderance of the evidence that

Respondents are responsible for any of her other unpaid medical bills.

4. Claimant has not proven by a preponderance of the evidence that she is

entitled to additional medical treatment of her compensable lower back injury

in the form of the additional physical therapy that Dr. Eric Akin ordered.

5. Claimant has proven by a preponderance of the evidence that she is entitled

to additional reasonable and necessary medical treatment of her

compensable lower back injury by Dr. Robert Cowherd, including a lumbar

MRI.

6. Claimant has not proven by a preponderance of the evidence that she is

entitled to temporary total disability benefits.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and Peggy Bertalot.
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In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Claimant’s Exhibit 1, a compilation of her medical records, consisting of

16 numbered pages; Claimant’s Exhibit 2, a compilation of her physical therapy records,

consisting of 31 numbered pages; Claimant’s Exhibit 3, a compilation of her medical bills

and related correspondence, consisting of 11 numbered pages; Claimant’s Exhibit 4, a

one-page handwritten note by Claimant detailing the time she missed from work; and

Respondent’s Exhibit 1, another compilation of Claimant’s medical records, consisting of

eight numbered pages.

ADJUDICATION

A. Medical Treatment

Introduction.  As the parties have stipulated, and I have accepted, Claimant

sustained a compensable injury to her lower back on January 7, 2012 in the course of her

employment with Respondent Southridge Village Retirement Center (“Southridge”).

Respondents accepted the claim as a medical-only one and paid some benefits pursuant

thereto.  However, Claimant has alleged that Respondents have not paid some medical

bills that they should have, and that she is entitled to additional treatment.  Respondents

deny this.

Standards.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2012) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s
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injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d

415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947). What

constitutes reasonable and necessary medical treatment is a question of fact for the

Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

The Arkansas Court of Appeals has held, a claimant may be entitled to additional

treatment even after the healing period has ended, if said treatment is geared toward

management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to
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1To protect the privacy of this patient, she is referred to in this opinion by a
pseudonym.  She is identified by name in the transcript.

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Evidence.  Claimant, who completed the eleventh grade and has a graduate

equivalency degree, testified that she went to work for Southridge in June or July of 2010.

In describing her job there, she related:

As a CNA I worked with Alzheimer patients.  I worked on a locked ward with
Alzheimer residents only, which is constant lifting.  If they are bedridden, they
have to be rolled or lifted.  They have to be showered, clothed, anything that
we would normally do ourselves, there are elderly Alzheimer patients that
have to have full assist[ance].

She added that she and workers like her “[t]urn [the patients] regularly, yes, and we

feed–we do everything for them.”

Asked to detail what occurred on January 7, 2012, Claimant responded:

I had another girl that was working with me that day that came in late, but we
were trying to get all the ladies to the dining room to feed them and [Patient
A]1 one of the ladies, which is approximately–pretty much 165 pounds.  She
cannot walk, do anything for herself.  The girl working that day with me, I
asked her to assist me in lifting her off the bed and putting her into her
wheelchair.  Misty Crane, the girl that assisted me, we both got on each side
of [Patient A] and went to lift her up.  She dropped her legs and just went
dead weight and there was no way the both of us were able to hold her up,
and at that point it was either drop her or hang on and we hung on, and
something in my back just went with her . . . My back went out with her.
When she went down, I felt a slip or something.  I just–my knees buckled
and the pain just was unbearable.

The following Monday, Respondents sent Claimant to Dr. Wesley Ashabranner, who

later became her personal physician.  He had her undergo x-rays, and referred her to Dr.

Eric Akin.  But she admitted that she has no records of her treatment by either of these
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physicians.  Claimant related that Akin had her undergo six to eight weeks of therapy, and

those records are in evidence.  Because of lengthy travel required to see Dr. Akin,

Claimant applied for and received a change-of-physician to Dr. Robert Cowherd.  The

records of her treatment by him and his wife/colleague, Dr. Christy Cowherd, are in

evidence.

According to Claimant, Respondents paid for all of the treatment that she received

by the providers detailed above.  She insisted that during the relevant time period, the

above providers treated her only for her compensable lower back injury.  When asked what

unpaid bills she is seeking that they be directed to cover, she stated that those bills are in

her Exhibit 3.

Asked about the radiology bill therein, which includes charges for x-rays of her

lumbosacral spine on January 9, 2012, she stated that Dr. Ashabranner probably ordered

it.  But the bill also references x-rays of her cervical spine on November 8 and 20, 2012,

and a CT of her abdomen and pelvis on June 22, 2012.  She testified that she was not

having neck problems as a result of the incident involving Patient A, and that she has “no

idea” why cervical x-rays were taken.  Claimant stated that Ashabranner would have

ordered these x-rays, which took place around 11 months after the incident at issue.  Later,

however, Claimant claimed to have misunderstood the question and related that she did

not start having neck trouble until February of 2013.  Even then, she was unsure of its

cause, stating that it was “[p]robably from lifting old people for 25 years and they wrap their

arms around your neck.”

Claimant did not even recall undergoing an abdominal/pelvic CT scan:  “I was sent

for so many different times for different things I don’t remember.”  But she agreed that the
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June 22, 2012 record in her Exhibit 1 that reflects that she complained of abdominal pain

and stated that she was being treated with Flagyl for “intestinal bacteria.”  She then stated

that she remembered this taking place.

Claimant’s Exhibit 3 also includes a bill for labs that were taken on June 22,

2012–over five months after the incident at Southridge.  Those tests were a complete

blood count, a urine test, and a metabolic panel.  Again, Claimant had “no idea” why these

tests took place, and could not tie them to her back injury and treatment.

Asked about the bill for an emergency room visit that occurred on November 20,

2012, Claimant initially could not recall that such had even taken place.  Moreover, she

was unsure of the reason for such a visit, speculating that she “probably went for pain.”

She stated that she may have undergone x-rays, but remembered that she was given

shots and a prescription.  Asked why she took this approach instead of asking

Respondents to send her back to the doctor, Claimant replied that by this point, her

treatment was no longer being covered by them.  However, on cross-examination,

Respondents directed her to their Exhibit 1, containing the record of the emergency room

visit.  It shows that she was only presenting with neck pain.  In response, Claimant testified:

“I went to the ER for my–because my neck was hurting.”  She admitted that her back was

not hurting at that time.  However, she later changed her testimony again to stated that she

did not know if her back was hurting:  “All I know is I went for pain.”  Claimant stated that

she went to the emergency room for back pain at one point, and does not remember going

there because of neck pain.

With respect to additional treatment that she is seeking, Claimant testified that Dr.

Akin recommended that she undergo six more weeks of physical therapy.  But
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Respondents refused to pay for it, so it did not take place.  Also, she would like an MRI of

her back, which Dr. Cowherd was going to order.  Because Respondents ceased covering

her visits to him, the test never took place.  She also wishes to be allowed to return to

Cowherd for additional treatment.

In describing her current condition, Claimant stated that she has back pain with

bending or with sitting for extended periods of time.  The pain shoots into her hips and both

legs, but primarily the right one.

Peggy Bertalot testified that she has worked at Southridge for nearly four years, and

was Claimant’s supervisor there.  They are friends.  She corroborated Claimant’s testimony

that on January 7, 2012, she reported getting hurt while lifting a patient.  Bertalot stated

that Claimant “was in tears.”  As for her being placed on light duty, she testified:

“[Claimant] had to work, continue to work, because they were supposed to put her on light

duty and we have no light duty at our jobs, I mean, you have to lift, you have to turn, you

have to do these things, I mean, there’s just no way.”  However, she admitted that she

does not know if Southridge accommodates light duty restrictions because “the

administrator is the one who sets the duties and not me.”  Nonetheless, Bertalot related

that after returning to work there, Claimant continued with her CNA duties.  She stated that

she observed Claimant to “often be in tears [and] . . . could often not walk very well

because she couldn’t move, couldn’t bend.”  Around the time Claimant ceased working at

Southridge, Bertalot stated that Claimant was having back pain that traveled down her leg

and that she was bedridden much of the time.

Medical Evidence.  As stated above, the records of Drs. Ashabranner and Akin are

not in evidence.  Claimant’s Exhibit 1 reflects that she underwent a course of physical
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therapy for her back in 2012 due to a work-related lifting incident on January 8, 2012.  This

therapy began on March 5, 2012 and ended on April 30, 2012.  On July 18, 2012, she was

discharged from therapy because “WC did not authorize additional visits.”

She first presented to Dr. Robert Cowherd on June 28 2012 with back pain as the

result of lifting a resident at work on January 8, 2012.  He was in possession of some of

her records and related the following from his review of them:

[Claimant] saw Pam Speed at Dr. Ashabranner’s office first on 1/9/12 after
the original injury on 1/7/12 and then saw her again for f/up on 1/13/12 and
1/24/12.  On the 9th, she was given pred., vicodin, and flexeril.  On the 13th,
she was placed on light duty.  On the 24th, she was rx’d vicodin and flexeril
again with 1 refill each and then referred to ortho for further evaluation.  She
saw Dr. Akin on 2/21/12 and was dx’d with low back strain and set her up for
PT.  He stated that he would check her back in about 6 weeks, and she was
to continue with the lifting restrictions.  She went to PT on 3/5/12, and that
is the only note that I have from PT that was faxed from WC.  On 3/30, she
went to Sherwood Urgent Care b/c she stated that she went to stand back
up after bending over at work that day and was almost unable to straighten
up due to the pain that radiated down her R LE.  They gave her Naproxen,
Ultram, Medrol dose pak and told her to continue with PT and seeing Dr.
Akin.  Their note says that they tried to call E. Strickland, RN-case worker
and had to leave her a msg.  She then saw Dr. Akin again on 4/10/12.  He
put in his note to continue PT, resume light duty, and that he would see her
back in about 6 weeks.  She says that no one ever told her to see him back
in 6 weeks and that no one ever scheduled her a return visit for then.

Claimant told Dr. Cowherd “that she is on Flagyl right now for an ‘intestinal bacteria’ that

she was seen in the ER on 6/22/12.”  He noted the presence of a muscle spasm in the

right SI muscle group area.  Additional review of her records showed that her lumbar x-rays

from January 9, 2012 showed no acute abnormality or interval change since February 24,

2011.  Degenerative changes were found.  Dr. Cowherd prescribed Prednisone, Flexeril

and Meloxicam and recommended that she strengthen her back and core muscles.  He
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wrote that “I explained to her that I do not think that she needs an MRI until we try the tx

plan as above and explained why.”

Claimant underwent a series of blood and urine tests on June 22, 2012.  Nothing

in the record relates this testing to her lower back injury.  Instead, the record reflects that

she presented with abdominal pain of “insidious onset.”

On August 27, 2012, Claimant returned to Cowherd and presented with lower back

pain plus pain in her groin and down her left leg.  X-rays of her lumbar spine showed only

degenerative changes.  He instructed her to take Meloxicam for 10-14 days and that “[i]f

not improved she needs an MRI of her lumbar spine.”  (Emphasis in original)

Claimant underwent x-rays of her cervical spine on November 8, 2012.  These took

place after she presented with chronic neck pain and headaches that had worsened.  The

x-rays showed only degenerative findings.

Non-medical Evidence.  Claimant’s Exhibit 3 contains medical bills and related

correspondence as outlined in her testimony supra.  In addition, it shows that she was

charged $186.00 for an emergency room visit on November 20, 2012.

Discussion.  The medical bills that Claimant contends Respondents should be

responsible for include charges for x-rays of her cervical and lumbosacral spines and a CT

scan of her abdomen and pelvis.  Clearly, Respondents should have paid for the January

9, 2012 x-ray of her lumbosacral spine, as it is clearly causally related to her compensable

lower back injury of January 7, 2012.  But Claimant has not tied the other radiological

procedures to this injury.  The cervical x-rays and the CT scan bear no relation to her work-

related injury.  In a related vein, the blood and urine tests that occurred in June 2012 arose

out of her abdominal complaints and not any lower back problems.  Also, her emergency
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room visit in November 2012 was strictly for neck complaints–which are not before me.

In sum, save for the lumbosacral x-ray, Claimant has not proven that she is entitlement to

payment of any of these bills.

As for her quest for additional treatment, Claimant testified that Dr. Akin

recommended that she undergo six more weeks of physical therapy, and that she would

like to receive this.  But Respondents refused to pay for it, so it did not take place.  Also,

she would like an MRI of her back, which Dr. Cowherd was going to order.  Because

Respondents ceased covering her visits to him, the test never took place.  She also wishes

to be allowed to return to Cowherd for additional treatment.

With respect to additional therapy, the evidence reflects that Akin on April 10, 2012

directed that she continue in therapy and that he would see her back in six weeks.

Claimant did, in fact, undergo additional therapy after that time:  on April 11, 18, 25, 27 and

30, 2012.  And at some point, Respondents refused to cover additional therapy visits.  But

nothing before me shows how long Akin ordered her to continue in therapy.  Thus, I am

compelled to find that she has not shown her entitlement to this treatment.

As for continued treatment with Dr. Cowherd, including a lumbar MRI, the medical

evidence shows that Dr. Cowherd on August 27, 2012 wrote that she should take

Meloxicam for 10-14 days and that “[i]f not improved she needs an MRI of her lumbar

spine.”  (Emphasis in original)  The Commission is authorized to accept or reject a medical

opinion and is authorized to determine its medical soundness and probative value.  Poulan

Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v.

Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  I credit Cowherd on this.  Also, I credit

Claimant’s testimony that her lower back condition has not improved, and that she was
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never allowed to return to Cowherd.  The evidence reflects that Claimant was going to go

back to him and, inter alia, undergo a lumbar MRI if her condition had not improved.  Thus,

she has established her entitlement to this additional treatment.

B. Temporary Total Disability

Introduction.  Claimant is asking that she be awarded temporary total disability

benefits.  Respondents, in turn, deny that she is entitled to additional benefits.

Standard.  Claimant’s compensable lower back injury is unscheduled.  See Ark.

Code Ann. § 11-9-521 (Repl. 2012).  An employee who suffers a compensable

unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which she has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing the disability has become

stable and nothing further in the way of treatment will improve that condition.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must

demonstrate that the disability lasted more than seven days.  Id. § 11-9-501(a)(1).

Claimant must prove her entitlement to temporary total disability benefits by a

preponderance of the evidence.  Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2012).

Testimony.  Claimant testified that she last worked at Southridge around February

24, 2013.  Asked why she was no longer there, she stated that she “was not terminated,”

but “left in good standing.”  Her testimony was that she was unable to continue in the

position:

I–because of my back and not being able to lift, after working a few times I
started having pain in other parts of my body which I believe just is being 50
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years old and working with the elderly for so long, but it just got to a point to
where I cut back so much and I was calling in, so she sort of just wrote me
off the schedule.

She added that her neck had begun bothering her as well.  Claimant stated that Dr.

Ashabranner took her off work, but she admitted that there are no records in evidence that

show this.

According to Claimant, her Exhibit 4 lists the times she has been off work as a result

of her compensable back injury.  It includes January 7, 2012, the date of the incident, and

January 8, 2012, when it was reported.  But Claimant admitted that she actually worked

both dates.  With respect to January 13-14, 2012, she asserted that Dr. Ashabranner took

her off work during that period, and wrote a note to that effect.  But when asked if this note

is in evidence, Claimant responded that it is not.  The exhibit reflects that Claimant called

in that she was unable to work January 20-22, 2012.  But she admitted that no doctor took

her off work on those days; she simply felt that she was unable to work.  The exhibit also

reflects that on February 21, 2012, a doctor wrote a note that placed Claimant on light duty.

She agreed that Southridge accommodated this, and she continued working at light duty.

The document shows that she called in that she was unable to work on April 27, 2012; but

she agreed that no doctor took her off work then.  This was also the case on June 8, 2012,

November 9, 2012, and February 1, 2013.  She agreed that the November 2012 was one

day after she underwent cervical x-rays, and that her reason for being off work could have

been due to her neck trouble instead.  Claimant’s Exhibit 4 reads that a doctor took her off

work from June 15-17, 2012.  According to Claimant, it was Dr. Cowherd who did this.

Again, however, this alleged note is not in evidence.
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Her testimony is that she has not worked anywhere since February 24, 2013.  When

asked if this is because of her back, Claimant responded, “pretty much.”  But she admitted

that no physician has taken her off work during this period.

Discussion.  The evidence does not reflect that Claimant has been taken off work

by any physician for any period of time in connection with her compensable lower back

injury.  Instead, the record before me shows that she was placed on light duty at

Southridge.  As Claimant herself admitted, her employer accommodated this.  I credit her

testimony on this point over that of Bertalot.  Claimant’s decision to leave her job there in

February 2013 was apparently due only in part to her back; the evidence shows that she

was having trouble with “other parts” of her body and that she has been treating for neck

difficulties unrelated to the instant claim.  But her leaving Southridge was based only on

her subjective belief that she could not perform her CNA job any longer; no physician has

stated this, let alone based such an assessment on her lower back injury.  After

consideration of the evidence, I do not find that Claimant has proven by a preponderance

of the evidence that she has suffered a total incapacity to earn wages for any period of

time.  Thus, she has not established her entitlement to temporary total disability benefits.

CONCLUSION AND AWARD

Respondents are directed to pay/furnish benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2012).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


