
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F805195 & G109350

LAWRENCE C. CROWELL, EMPLOYEE CLAIMANT

ARQUEST, INC./LIBERTY MUTUAL GROUP,
EMPLOYER RESPONDENT NO. 1

ARQUEST, INC./TRAVELERS INS. CO.,
INSURANCE CARRIER/TPA RESPONDENT NO. 2

OPINION FILED OCTOBER 15, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

Respondent No. 1 was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE PHILLIP
CUFFMAN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 1, 2013, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on July 1, 2013.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer/employee/carrier relationship with
Liberty Mutual Insurance Company existed on
December 10, 2007, when claimant sustained
compensable injuries to his left hand.

3. The employer/employee/carrier relationship with
Travelers Insurance Company existed on August 24,
2009, when claimant sustained compensable injury
to his left shoulder.

4. Claimant’s agreed average weekly wage on
December 10, 2007, was $672.55 and the TTD rate is
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$448.00, and the PPD rate is $336.00 for that date
of injury.

5. Claimant’s average weekly wage as of August 24,
2009, was $682.58 and the claimant’s appropriate
TTD rate and PPD rate for that date of injury are
$455.00 and $341.00, respectively.

6. Pursuant to Amended Change of Physician Order
entered February 8, 2012, claimant’s change of
physician doctor pursuant to that Order for the
injury of December 10, 2007, is Dr. D’Orsay
Bryant.

7. Respondent No. 2 initiated temporary total
disability payments on March 15, 2012, which was
the date of his left shoulder surgery.

8. Claimant sustained a 10% anatomical impairment
rating to the body as a whole associated with his
left shoulder injury of August 24, 2009, which has
been accepted by Respondent No. 2.  

9. The claimant reached maximum medical improvement
for his left shoulder injury on May 17, 2012.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Whether claimant sustained injury to his left
elbow and/or wrist on December 10, 2007, in
addition to his admittedly compensable left hand
injury.

2. Whether claimant is entitled to additional medical
treatment and testing associated with his left
elbow and/or left wrist injuries as had previously
been recommended by Dr. Michael Moore and
subsequently Dr. Daniels and finally Dr. Bryant in
an effort to address the extent of the left elbow
and/or left wrist injuries and what if any
additional treatment needs to be provided.

3. Whether claimant is entitled to temporary total
disability benefits from the date he was laid off
on or about February 4, 2010, with the agreement
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that Respondent No. 1 would be entitled to an
offset associated with the payment of any
unemployment benefits which claimant subsequently
received.

4. Whether claimant sustained a compensable neck
injury on August 24, 2009, in addition to his
compensable left shoulder injury.

5. If claimant is not already entitled to TTD
benefits as a result of his 2007 injury, whether
Respondent No. 2 would be responsible for payment
of temporary total disability benefits prior to
his date of surgery when they accepted and
voluntarily began paying as of March 15, 2012.

6. The date claimant reached maximum medical
improvement with regard to his left shoulder
injury (May 17, 2012, versus June 8, 2012) and/or
neck injuries (he appears to have been at MMI at
least by on or about February 8, 2013, when he was
evaluated by Dr. Bryant and assessed at a 6%
impairment rating). [Left shoulder maximum medical
improvement resolved by stipulation.] 

7. Whether claimant is entitled to a permanent
impairment rating associated with his compensable
neck injuries.

8. Whether claimant is entitled to wage loss
disability benefits in addition to any anatomical
impairment rating.

9. Attorney’s fees to be paid by Respondent No. 1
and/or Respondent No. 2.

Respondent No. 1:

1. Additional benefits, left elbow compensability.

2. Attorney fee.

Respondent No. 2:

1. The issues with regard to Respondent No. 2 will be
whether the claimant suffered a compensable neck
injury on August 24, 2009.

2. Whether Respondent No. 2 is responsible for
payment of temporary total disability benefits
beyond those already paid.
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3. Whether the maximum medical improvement (MMI) date
with respect to the claimant’s left shoulder
injury is May 17, 2012, or June 8, 2012.

4. Whether attorney’s fees are to be paid by
Respondent No. 1 or Respondent No. 2.

The record consists of the August 1, 2013, hearing

transcript and the exhibits contained therein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer/employee/carrier relationship with
Liberty Mutual Insurance Company existed on
December 10, 2007, when claimant sustained
compensable injuries to his left hand.

3. The employer/employee/carrier relationship with
Travelers Insurance Company existed on August 24,
2009, when claimant sustained compensable injury
to his left shoulder.

4. Claimant’s agreed average weekly wage on
December 10, 2007, was $672.55 and the TTD rate is
$448.00, and the PPD rate is $336.00 for that date
of injury.

5. Claimant’s average weekly wage as of August 24,
2009, was $682.58 And the claimant’s appropriate
TTD rate and PPD rate for that date of injury are
$455.00 and $341.00, respectively.

6. Pursuant to Amended Change of Physician Order
entered February 8, 2012, claimant’s change of
physician doctor pursuant to that Order for the
injury of December 10, 2007, is Dr. D’Orsay
Bryant.

7. Respondent No. 2 initiated temporary total
disability payments on March 15, 2012, which was
the date of his left shoulder surgery.

8. Claimant sustained a 10% anatomical impairment
rating to the body as a whole associated with his
left shoulder injury of August 24, 2009, which has
been accepted by Respondent No. 2.
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9. The claimant reached maximum medical improvement
for his left shoulder injury on May 17, 2012.

10. The claimant has failed to establish by a
preponderance of the evidence that he sustained
posttraumatic left elbow lateral epicondylitis on
December 10, 2007, and the claimant has failed to
establish by a preponderance of the evidence that
the left elbow MRI that he underwent on
November 8, 2012, was reasonably necessary medical
treatment for the injuries that he did sustain on
December 10, 2007.

11. The claimant has established by a preponderance of
the evidence that he sustained a compensable left
wrist injury on December 10, 2007; however, the
claimant has failed to establish by a
preponderance of the evidence that the second left
wrist MRI at issue that he underwent on May 10,
2010, was reasonably necessary medical treatment
for the injuries that he sustained on December 10,
2007. 

12. The claimant established by a preponderance of the
evidence that he sustained a compensable neck
injury on August 24, 2009, and that he is entitled
to benefits for a 6% permanent anatomical
impairment rating to the whole body for that
injury.

13. The claimant has failed to establish by a
preponderance of the evidence that he is entitled
to any period of temporary disability benefits in
excess of the period of temporary disability
benefits that he received while recovering from
his left shoulder surgery.

14. The claimant is entitled to benefits for a 6%
permanent disability for wage loss attributable to
his compensable left shoulder and neck injuries
sustained on August 24, 2009.

DISCUSSION

Issue 1: Left Elbow Injury On December 10, 2007/Left Elbow   
         MRI Performed On November 8, 2012.

On March 13, 2012, over four years after Mr. Crowell’s

hand injury sustained in December of 2007, Dr. Bryant
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documented severe tenderness and soft tissue swelling at the

lateral epicondyle of Mr. Crowell’s left elbow. (C. Exh. 1

p. 121-122) Dr. Bryant diagnosed Mr. Crowell with

“posttraumatic lateral epicondylitis” which Mr. Crowell

related to his injury sustained in December of 2007.  Dr.

Bryant recommended a left elbow MRI to further assess the

patient’s posttraumatic lateral epicondylitis. (C. Exh. 1 p.

122-123) 

The report of an elbow MRI performed on November 8,

2012, indicated “low-grade insertional tendinopathy and

peritendinous inflammation of the common flexor tendon.” 

That same report, however, specifically states that the

study was “without evidence of high-grade common extensor

tendon tear or lateral epicondylitis.” (C. Exh. 1 p. 193-

194)

I find for the following reasons that the claimant has

failed to establish that he sustained traumatic lateral

epicondylitis on December 10, 2007, and has failed to

otherwise establish that his 2012 left elbow MRI at issue

was reasonably necessary in connection with the left hand

injury that he sustained on December 10, 2007.

First, I conclude from the medical records in evidence

that no physician, including the several orthopedic

specialists who evaluated Mr. Crowell between December of

2007 and March of 2012, ever once between December of 2007

and March of 2012 diagnosed Mr. Crowell with clinical



LAWRENCE C. CROWELL
F805195 & G109350

7

symptoms indicative of lateral epicondylitis in his left

elbow.

Second, to the extent that Dr. Bryant relied in part on

a 2009 x-ray containing the term lateral epicondylitis, I

note that the x-ray report described the existence of bone

spurs at the lateral and the medial epicondyles, and

therefore included an impression, in part, of “Mild medial

and lateral epicondylitis.” (C. Exh. 1 p. 87) However, the

reviewing orthopedist, Dr. Daniels, described the x-rays as

“normal,” and again, neither Dr. Daniels, Dr. Moore, Dr.

Dedman, or Dr. Rhodes ever during the course of over four

years of evaluations ever listed clinical symptoms that were

identified as lateral epicondylitis.

Third, to the extent that the claimant asserts that his

left elbow MRI was reasonably necessary, in part, because

Dr. Moore had also previously proposed a left elbow MRI on

June 10, 2008, I point out that Dr. Moore proposed a left

elbow MRI in 2008 based on the claimant’s 2008 reported

clinical symptoms consistent with a possible cubital tunnel

syndrome in the elbow.  However, electrodiagnostic studies

also performed by a neurologist on June 10, 2008, were

interpreted as indicating no evidence at that time of either

ulnar nerve or median nerve neuropathy. (C. Exh. 1 p. 57)

Notably, Dr. Bryant specifically reported in 2012 that Mr.

Crowell at that time denied any symptoms in the ulnar nerve
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distribution suggesting cubital tunnel syndrome. (C. Exh. 1

p. 121) 

Fourth, I note that Mr. Crowell at one point was

diagnosed with lateral epicondylitis in his right elbow in

1997, many years before either injury sustained at Arquest.

(C. Exh. 1 p. 12)

Under circumstances where Mr. Crowell had prior

experience with diagnosed epicondylitis in his right elbow

before his injuries at Arquest, and where no physician ever

documented any clinical symptoms of lateral epicondylitis

after the 2007 incident at work until Dr. Bryant detected

symptoms of left elbow lateral epicondylitis over four years

later in 2012, I find that Mr. Crowell has failed to

establish by a preponderance of the credible evidence that

the lateral epicondylitis for which Dr. Bryant proposed a

left elbow MRI in 2012 was causally related to Mr. Crowell’s

incident at work on December 10, 2007.

In light of Dr. Rutherford’s 2008 electrodiagnostic

study indicating that Mr. Crowell did not have any evidence

of a left upper extremity ulnar nerve neuropathy, and Dr.

Bryant’s report in March of 2012 indicating that Mr. Crowell

denied any symptoms in the ulnar nerve distribution

suggesting cubital tunnel syndrome, I also find that Mr.

Crowell has failed to establish by a preponderance of the

credible evidence that his left elbow MRI performed in

November of 2012 was reasonably necessary to investigate
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previously diagnosed possible cubital tunnel syndrome in his

left elbow.

For the reasons discussed herein, I find that the

claimant has failed to establish that Respondent No. 1 is

liable for the cost of the left elbow MRI that Mr. Crowell

underwent on November 8, 2012.

Issue 2: Second Left Wrist MRI Performed On May 10, 2010, As 
         Reasonably Necessary Treatment For Injuries         
         Sustained On December 10, 2007.

     I find that the claimant has also failed to establish

by a preponderance of the credible evidence that the left

wrist MRI that he underwent on May 10, 2010, was reasonably

necessary for his compensable injuries sustained two and

one-half years earlier on December 10, 2007.

In reaching this conclusion, I point out that after his

2007 hand injury, and when Mr. Crowell’s symptoms persisted,

Mr. Crowell came under the care of Dr. Michael Moore, a hand

specialist, on May 22, 2008.  During the course of Dr.

Moore’s evaluation, Mr. Crowell underwent extensive testing

to his wrist, including an MRI of the left wrist and hand, a

whole body bone scan, and an electrodiagnostic study.  The

electrodiagnostic test was read as normal.  The whole body

bone scan indicated intense bilateral uptake in both wrists,

presumed to be from arthritis, and the left wrist MRI was

interpreted to be consistent with extensor tenosynovitis.

(C. Exh. 1 p. 50 - 57) 
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Dr. Moore in July of 2008 did document the presence of

swelling and tenderness in the dorsum of Mr. Crowell’s left

wrist. (C. Exh. 1 p. 62) However, Dr. David Rhodes, another

orthopedic specialist, injected the wrist in September of

2008, and a month later documented on October 15, 2008, that

Mr. Crowell’s wrist had no swelling, erythema or tenderness

to palpation.  Dr. Rhodes released Mr. Crowell to return to

work at full duty and at maximum medical improvement with a

1% permanent impairment rating to his left hand. (C. Exh. 1

p. 65)

Although the claimant asserts that Dr. Rhodes released

him for his hand and wrist prematurely, I point out that

when Mr. Crowell presented to his regular treating

physicians at Ouachita Valley Family Clinic four months

later on February 13, 2009, he presented with coughs, body

aches and chills, with no reference whatsoever to ongoing

hand or wrist problems. (C. Exh. 1 p. 66) When Mr. Crowell

presented again to Ouachita Valley Family Clinic on April 3,

2009, six months after Dr. Rhodes’ release, Mr. Crowell

complained of pain and muscle cramps in his shoulders, chest

and legs, again with no reference to his hand or wrist. (C.

Exh. 1 p. 67) When Mr. Crowell presented back in June of

2009, eight months after his release, he complained of left

ear pain with no reference to his left hand or wrist. (C.

Exh. 1 p. 71) When Mr. Crowell went to physical therapy for

a one-time impairment rating evaluation on June 16, 2009,
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also eight months after his release, Mr. Crowell reported no

pain complaints in his fingers and minimal complaints of

pain in his left wrist. (C. Exh. 1 p. 75) 

When Mr. Crowell presented to Ouachita Valley Family

Center on July 29, 2009, he was more than nine months

removed from his previous release for his hand and wrist,

and less than one month before his August 2009 left shoulder

and alleged neck injury.  In that July 2009 office visit,

Mr. Crowell reported left ear pain, neck and back pain, and

Dr. McCord reported severe spasm in Mr. Crowell’s neck,

shoulder and left scapula.  Again, Mr. Crowell’s report

makes no reference to ongoing problems in Mr. Crowell’s left

wrist. (C. Exh. 1 p. 77) In his three letter reports in

evidence from August and September of 2009, following Mr.

Crowell’s admittedly compensable left shoulder injury

sustained in August of 2009, Dr. Dedman again made no

reference to Mr. Crowell’s left hand or wrist, except to

note on one occasion that Mr. Crowell had good range of

motion of his fingers and no sensory loss. (C. Exgh. 1 p.

79-85)    

When Mr. Crowell was referred to Dr. Dwayne Daniels, an

orthopedist, on October 29, 2009, with regard to Mr.

Crowell’s recent shoulder injury at work, Dr. Daniels made

no reference in his report to Mr. Crowell’s 2009 incident at

work and shoulder pop for which the referral was made.  Dr.

Daniels instead indicated that Mr. Crowell complained at
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that time of chronic left wrist pain with recurrent swelling

and effusion, and Dr. Daniels recommended the new MRI of Mr.

Crowell’s left wrist at issue. (C. Exh. 1 p. 86) The

respondents did not authorize a second left wrist MRI.

Mr. Crowell underwent that second left wrist MRI on

May 10, 2010.  That test was reported by the radiologist to

indicate (1) a degenerative tear of the triangular

fibrocartilage, (2) cystic changes in the proximal pole of

the scaphoid, (3) mild radial scaphoid arthritis, (4) mild

tricaphoid arthritis, (5) a small radial degenerative tear

of the the lunate-triquetral ligament, and (6) dorsal

extensor tenosynovial changes. (C. Exh. 1 p. 96) Dr. Daniels

opined a week later that he might consider an arthrospcoy to

clean up the fibrocartilage complex. (C. Exh. 1 p. 95)

However, as far as this examiner can tell, Mr. Crowell did

not at any point thereafter pursue any follow-up medical

treatment for his wrist, surgical or otherwise.

In summary, based on the presence of left wrist

swelling that Dr. Moore documented in July of 2008, along

with Mr. Crowell’s documented hand and/or wrist complaints

in the medical record between December of 2007 and July of

2008, I am persuaded that Mr. Crowell sustained a left wrist

injury in the incident on December 10, 2007.

However with regard to the second wrist MRI at issue,

under the circumstances presented here, where Mr. Crowell

underwent one wrist MRI and various wrist treatments before
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Dr. Rhodes determined that Mr. Crowell reached maximum

medical improvement in October of 2008, where Mr. Crowell

was treated by various physicians between October of 2008

and October of 2009 with only one reference to “mimimal”

wrist complaints recorded during an impairment rating

evaluation, where the physician who recommended the second

left wrist MRI in October of 2009 was supposed to be

evaluating Mr. Crowell for a recent shoulder injury and not

for his wrist, and where the only possible proposed

treatment arising out of that second MRI was a possible

arthroscopy of a fibrocartilage complex that the radiologist

characterized as “degenerative,” I find that Mr. Crowell has

failed to establish by a preponderance of the credible

evidence that the second left wrist injury that he underwent

in May of 2010, was reasonably necessary medical treatment

for the compensable injuries that he sustained on

December 10, 2007.

Issue 3: Compensable Neck Injury, In Addition To Compensable 
         Left Shoulder Injury, On August 24, 2009, And       
         Additional 6% Impairment Rating.

On August 24, 2009, Mr. Crowell sustained an admittedly

compensable left shoulder injury when he heard a pop in his

left shoulder while reaching above his head to remove a

trash bag containing discarded material. (T. 41) A left

shoulder MRI was performed on December 17, 2011, and Dr.

Daniels performed a left shoulder arthroscopy with labral

debridement, subacromial decompression and distal clavicle
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resection on March 14, 2012. (C. Exh. 1 p. 123) Respondent

No. 2 began paying Mr. Crowell a period of temporary

disability benefits beginning on the day that Dr. Daniels

performed shoulder surgery - March 14, 2012.  Mr. Crowell

reached maximum medical improvement after surgery on May 17,

2012, and sustained a 10% anatomical impairment from that

shoulder injury which Respondent No. 2 has also paid. (Comm.

Exh. 1 p. 2)

Mr. Crowell contends that he also sustained a

compensable neck injury when he sustained his compensable

left shoulder injury on August 24, 2009.  Mr. Crowell’s

atorney contended at the hearing that the true nature of Mr.

Crowell’s alleged neck injury was hidden by his compensable

shoulder injury which was initially also not treated but

then later accepted and treated.  Mr. Crowell’s attorney

noted that Dr. Daniels also recommended a cervical MRI when

he recommended a shoulder MRI in November of 2011, and the

claimant’s attorney contends that objective findings

identifiable in the cervical MRI performed in October of

2012 reflect an aggravation of a preexisting condition which

improved with subsequent physical therapy that ended on or

about December 5, 2012. (T. 9-10)

The only physician to review the record and render an

opinion as to whether or not Mr. Crowell sustained a

compensable neck injury was Dr. D’Orsay Bryant.  In a

lengthy analysis prepared on or about February 8, 2013, Dr.
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Bryant’s impression was that Mr. Crowell experiences

cervical strain with disc disease and left upper extremity

radiculopthy.  Dr. Bryant opined that it is evident that Mr.

Crowell did sustain a work-related injury to his neck on

August 24, 2009.  Dr. Bryant also opined that it is evident

that the patient severely aggravated his preexisting neck

condition when he was reaching over his head and pulled on

the equipment and felt a pop in his shoulder with sharp

severe pain radiating from the neck to the shoulder and down

the left upper extremity. (C. Exh. 1 p. 230) 

Consistent with the claimant’s contentions in this

case, Dr. Bryant has opined that the fact that the

claimant’s cervical spine injury was not initially addressed

is easily comprehended in the field of orthopedic surgery. 

Often a patient will present with concomitant neck and

shoulder conditions.  In this case the shoulder (with the

audible pop) was the more recongizable and treatable

condition corroborated by the shoulder MRI.  However, Dr.

Bryant explained that once the shoulder pain has been

successfully treated, the cervical spine disc disease

becomes more prevalent, and that this is the precise

presentation in Mr. Crowell’s case, but Dr. Daniels’ request

for a cervical spine MRI, in addition to a shoulder MRI, was

not approved by the workers’ compensation insurance carrier.

(C. Exh. 1 p. 230)
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1Respondent No. 2 at one point requested that the
record be left open to take Dr. Daniels’ deposition.  That
request was later withdrawn.

Dr. Bryant also indicated that he evaluated Mr. Crowell

according to the AMA Guides to the Evaluation of Permanent

Impairment, Fourth Edition, and that Mr. Crowell sustained a

6% impairment to the whole body as a result of his work-

related neck injury. (C. Exh. 1 p. 230) 

      Dr. Daniels, Mr. Crowell’s treating shoulder surgeon,

was apparently not asked by either party to render an

opinion as to whether or not Mr. Crowell’s neck-related

symptoms at issue are causally related to the incident that

happened at work in 2009.1  However, Dr. Daniels did review

Mr. Crowell’s October 17, 2012, cervical MRI, and concluded

that Mr. Crowell had disc displacement at C3-4 causing

biforaminal stenosis slightly greater on the left that could

be causing some of his left sided pain at C4-C5; and

biforaminal stenosis at C5-C6 slightly greater on the left. 

At C6-7, Dr. Daniels concluded that Mr. Crowell had more of

a rightward dis displacement with symmetrical high-grade

biforaminal stenosis.  Dr. Daniels indicated that Mr.

Crowell’s disc displacements have the appearance of chronic

changes. Dr. Daniels indicated that Mr. Crowell’s reported

symptoms sounded like nerve compression and cervical

radiculopathy. (C. Exh. 1 p. 219)
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The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128 (2000).  The

Commission may review the basis for a doctor’s opinion in

determining its weight and credibility.  Id.  When medical

opinions conflict, the Commission may resolve the conflict

based on the record as a whole and reach the result

consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider in determining weight and

credibility.  Id.

In the present case, there is no conflict in the

medical opinions of record because Dr. Bryant was the only

physician whose 2013 opinion on causation was offered into

evidence.  Dr. Bryant is a board-certified orthopedic

surgeon, and this examiner sees no indication from his

lengthy report that Dr. Bryant’s opinion is based on any

material mistake of fact. (C. Exh. 1 p. 229-231) Because I

find persuasive Dr. Bryant’s analysis and opinion, I find

that Mr. Crowell has established by a preponderance of the

evidence that he sustained a compensable cervical spine

injury on August 24, 2009, and that he sustained a 6%

impairment rating to the whole body as a result of that

injury.
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I also find that the compensable spine injury and the

6% impairment are each supported by the objective MRI

findings of disc displacement and cervical stenosis

indicated in Mr. Crowell’s cervical spine.  With regard to

the major cause requirement to award a permanent anatomical

impairment, I note that Mr. Crowell’s most recently

documented symptoms of possible radicular symptoms into his

left arm before the incident in 2009 were previously

recorded in 2005. (C. Exh. 1 p. 17) I also note that Dr.

Reginald Rutherford performed an electrodiagnostic study on

Mr. Crowell on June 10, 2008 (i.e., after the 2008 injury

but before the 2009 injury currently at issue).  Dr.

Rutherford’s electrodiagnostic study before the 2009 injury

contained no evidence to suggest cervical radiculopathy at

that time, or the presence at that time of brachial

plexopathy, ulnar neuropathy or median neuropathy. (C. Exh.

1 p. 60)  The lack of any documented ongoing radicular

symptoms in the medical record for the approximately four

years immediately preceding Mr. Crowell’s 2009 injury, and

Dr. Rutherford’s 2008 electrodiagnostic study indicating no

evidence at that time of cervical radiculopathy, persuade me

that Mr. Crowell’s 2009 injury was the major cause of the

impairment related to the stenosis and radiculopathy

diagnosed by Dr. Daniels and Dr. Bryant. 

Issue 4: Additional Temporary Disability Compensation 
Between Mr. Crowell’s Lay-Off On Or About
February 4, 2010, Through Respondent No. 2's
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Implementation Of Temporary Disability Compensation
On March 15, 2012, The Date That Mr. Crowell
Underwent Left Shoulder Surgery Due To His
Compensable Shoulder Injury Sustained On August 24,
2009.   

Because I have found, based on Dr. Rhodes’ conclusions,

that Mr. Crowell reached maximum medical improvement and the

end of his healing period for his scheduled 2008

wrist/hand/finger injury in October of 2008, I find that Mr.

Crowell cannot be entitled to an award of additional

temporary disability benefits for that injury for the period

presently at issue during and after 2010, since temporary

disability benefits cannot be awarded after the healing

period ends.  See Elk Roofing Co. v. Pinson, 22 Ark. App.

191, 737 S.W.2d 661 (1987).

Alternatively, Mr. Crowell contends that he is entitled

to a period of temporary disability benefits for his 2009

neck and left shoulder injuries between the date of his 2010

layoff from work at Arquest and the date of his 2012

shoulder surgery, or at least beginning on November 28,

2011, when Dr. Daniels ordered an MRI of Mr. Crowell’s neck

and shoulder. (T. 8-9)

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become
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stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

Since neither Mr. Crowell’s 2009 neck injury or his

2009 left shoulder injury had been properly diagnosed, much

less treated, before his 2010 layoff, I find that Mr.

Crowell remained within the healing period for both his neck

injury and his shoulder injury during the period at issue.

However, on this record, I find that Mr. Crowell has

failed to establish by a preponderance of the evidence that

he was totally or partially incapacitated from working by

either his neck injury or his shoulder injury for any period

from February 4, 2010, until his surgery on March 15, 2012.

In reaching this conclusion, I note that there are no

medical reports in evidence placing any restrictions on Mr.

Crowell’s work due to his shoulder/neck-related symptoms

from the time of his injury on August 24, 2009, up to the

date of his shoulder surgery on March 15, 2012.  There are

also no medical opinions in evidence indicating that Mr.

Crowell was in fact incapable of working during any portion

of this period due to his shoulder injury or due to his neck

injury.  In fact, Dr. Dedman’s reports of August 31, 2009,

and September 14, 2009, documented improved range-of-motion

in Mr. Crowell’s left shoulder, and the reports of Dr.

Daniels, Dr. Rhodes, and Dr. Mosley later in 2009 refer to

hand, wrist, and chest pain complaints, not to any possibly
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debilitating neck or left shoulder problems. (C. Exh. 1 p.

82, 85, 86, 90, 92)

     By his own account, Mr. Crowell continued to work for

Arquest from the time of his 2009 injury to his 2010 layoff.

Mr. Crowell believes that he became a forklift driver

several months before his 2009 injury, and that he baled

waste diapers after the 2009 injury.  At one point Mr.

Crowell characterized the waste diaper baling work as light

duty, but then testified that this work was not light duty.

(T. 51)  

Mr. Crowell also testified that he was looking for work

during the approximately one and one-half years after the

layoff that he drew unemployment benefits. (T. 90-91)  Mr.

Crowell testified that he applied for work back at Atlantic

Research, at a machine shop in Camden, and at Lorell’s, but

that there “wasn’t too much hiring going on at that time.”

(T. 91)

In concluding on this record that Mr. Crowell has

failed to establish that he was incapacitated from working

from his neck or his left shoulder before his surgery on

March 15, 2012, I recognize that Mr. Crowell testified in

2013 that “I was very restricted” before surgery with regard

to his range of motion in lifting his left arm. (T. 62)

However, I point out that Dr. Daniels described only

symptoms of “mild” left shoulder impingement in July of

2010, and at no point in his shoulder treatment provided in
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2011 and 2012 did Dr. Daniels ever indicate that Mr. Crowell

was disabled from work prior to performing surgery on

March 14, 2012. 

Issue 5: End Of Temporary Disability Compensation After  
         Benefits Were Reinstated On March 15, 2012.

The parties have now stipulated that Mr. Crowell

reached maximum medical improvement and the end of the

healing period for his left shoulder injury and surgery as

of May 17, 2012. (T. 4)  However, the claimant contends that

he is entitled to additional temporary disability

compensation beyond that date for his compensable neck

injury until either December 5, 2012 (when his physical

therapy ended) or until February 8, 2013 (when Dr. Bryant

indicated that Mr. Crowell was at maximum medical

improvement for his neck and assigned a 6% impairment rating

for that injury). (T. 9)

However, the record indicates that Dr. Daniels released

Mr. Crowell to return to work with no restrictions on

May 17, 2012. (C. Exh. 1 p. 175) Thereafter, no physician

placed Mr. Crowell in off work status either before, during,

or after the physicial therapy he underwent for his neck

through December 5, 2012, and no physician has opined that

Mr. Crowell’s neck injury caused him either to be unable to

work completely, or to require specific physical limitations

in order for Mr. Crowell to work, for any period at issue

between May 17, 2012, and February 8, 2013.  In addition,
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Mr. Crowell did not testify that his neck sypmtoms caused

him to be unable to work, or required any specific physical

restrictions to permit him to work, for any period at issue

between May 17, 2012, and February 8, 2013.  I find on this

record that Mr. Crowell has failed to establish by a

preponderance of the evidence that he has sustained any

additional period of temporary disability attributable to

his compensable neck injury for any period at issue between

May 17, 2012, and February 8, 2013.  

Issue 6: Wage Loss Benefits For Mr. Crowell’s Compensable    
         Neck And Left Shoulder Injuries.

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Ark. Code Ann. § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,
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motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent.  If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

     In the present case, Mr. Crowell was 62 years old at

the time of the hearing.  He has a high school education and

a four year college degree in business administration. (T.
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15) Mr. Crowell has work experience as a production

supervisor at Atlantic Research Corporation where he worked

for 25 years. (T. 16) A production supervisor staffs

personnel and is in charge of a section on a particular

shift. (T. 101) Before Atlantic Research Corporation, Mr.

Crowell worked at one point as a salesman for Pepsi Cola. 

In that work, Mr. Crowell drove a truck on a route. (T. 101-

102) Mr. Crowell began working at Arquest in 2007 in the

production of disposable diapers, and as discussed above, at

Arquest he worked at delivering materials as a back

operator, then later operating a fork lift, and then later

operating a baler.

With regard to his present ability to lift and carry,

Mr. Crowell testified that he is right-handed, that he buys

his dog feed in a 50 pound bag, and that he carries the bag

mostly with his right arm. (T. 74-75) Mr. Crowell testified

that he does most things with his right now. (T. 75) 

Mr. Crowell testified that he was deemed qualified for

Social Security Disability benefits in August of 2012. (T.

72) Mr. Crowell testified that he did a job search while he

was drawing unemployment benefits, but that he has

experienced slowly deteriorating health and can no longer

perform the lifting and exertion for his field of work. (T.

73) Mr. Crowell testified that he does not feel that he has

the stamina to work the 10 to 16 hours per day that he used



LAWRENCE C. CROWELL
F805195 & G109350

26

to work, and he is limited in his lifting by his neck and

shoulder injuries. (T. 74)

Mr. Crowell testified that when he does strenuous work

around the house, he is tired, hurting and bedridden the

next two or three days, and that he hurts around his neck

and left upper shoulder. (T. 78) Mr. Crowell testified that

he tills the family garden, but that he then spends two or

three days around the house or in bed. (T. 78) Mr. Crowell

testified that he mows with a riding lawnmower, but his son

helps out with the trimming. (T. 75) Mr. Crowell testified

that he does the laundry and helps with the dishes and

cooking so long as he does not have to lift too much

repetitively. (T. 76) Mr. Crowell testifed that he drives

very little because it hurts to use the mirror. (T. 77-78)   

    Mr. Crowell testified that he has not looked for work

because he is on high blood pressure medicine, and the sun

“just tears me to pieces.” (T. 80) Mr. Crowell testified

that he is not aware of any physician having imposed any

permanent physical limitations to such things as his

lifting, bending, stooping, standing, or walking. (T. 99) In

addition to his work related injuries sustained in 2007 and

2009, and his high blood pressure, Mr. Crowell also undewent

operative treatment for hematochezia and colon polyps on

December 31, 2012, and apparently had stents placed for his

coronary artery disease in 2009. (C. Exh. 1 p. 92, 226G)
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2Dr. David Moseley provided written physical
limitations to Mr. Crowell’s work-related activities on
April 18, 2012.  However, Mr. Crowell was at that time in
the middle of his post-surgical recovery from extensive
shoulder surgery, and Dr. Moseley did not indicate on his
form that the assigned restrictions would be permanent,
indicating instead that the impairment had either lasted or
could be expected to last at least 12 months.  Dr. Moseley
noted that Mr. Crowell at that time had chronic shoulder
pain with surgery and had a history of coronary artery
disease. (C. Exh. 1 p. 148-151)

After considering Mr. Crowell’s fairly advanced age,

his college education and work history that includes

managerial experience, the lack of any permanent physical

restictions in evidence2 for either his compensable neck

injury or his compensable left shoulder injury, the extent

of permanent impairment assigned for these injuries, Mr.

Crowell’s description of his subjective symptoms, which I

find credible, and all other relevant factors, I find that

Mr. Crowell has sustained a 6% impairment to his wage

earning capacity in excess of his 16% impairment

attributable to his compensable neck and left shoulder

injuries.  While Mr. Crowell’s blood pressure and his

coronary artery disease may cause Mr. Crowell significantly

greater loss to his wage earning capacity than the 6% wage

loss awarded herein, Mr. Crowell has failed to establish

that either of these medical conditions are causally related

to his compensable injuries, consequently I am without

authority to award Mr. Crowell permanent disability benefits

for the effects of either his high blood pressure or the
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effects of his coronary artery disease.  Since I have only

considered the effects of Mr. Crowell’s compensable

unscheduled neck and left shoulder injuries in awarding a 6%

permanent disability in excess of Mr. Crowell’s 16%

anatomical impairment attributable to his compensable neck

and shoulder injuries, I find that Mr. Crowell’s compensable

neck and shoulder injuries are the major cause of the

additional 6% permanent disability for wage loss awarded

herein. 

I note that Mr. Crowell has an intermittent history of

neck complaints and a radiculopathy diagnosis which predate

the beginning of his employment at Arquest in 2007.  For

example, in July of 1996, Mr. Crowell was prescribed

Naprosyn for a several day history of left sided neck pain.

(C. Exh. 1 p. 10) In October of 2004, Mr. Crowell reported

pain down the lateral aspect of his left arm periodically

into the fourth and small fingers and was at that time

diagnosed with radiculopathy of the ulnar nerve. (C. Exh. 1

p. 18) In January of 2005, Mr. Crowell reported in part

having had some pain in the left side of his neck that

sometimes goes down his left arm with numbness. (C. Exh. 1

p. 17) In April of 2006, Mr. Crowell was reported to have a

chronic problem with pain in his neck and shoulders, mainly

on the left. (C. Exh. 1 p. 24) As discussed above,

approximately one month before the 2009 injury, Mr. Crowell

reported to a doctor having neck pain, in addition to back
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and ear pain, and he was diagnosed in part with severe

spasms into his neck, shoulder and left scapula. (C. Exh. 1

p. 77)  

However, the medical record contains no indication that

Mr. Crowell was experiencing any symptoms consistent with

cervical radiculopathy in the four year period between 2005

and 2009, and a worker who aggravates a preexisting

asymptomatic degenerative spinal condition has been held to

establish the major cause requirement for both permanent

impairment and wage loss disability benefits.  See Cooper

Tire & Rubber Co. v. Leach, 2012 Ark. App. 462.  Because 

Mr. Crowell has established by a preponderance of the

evidence both that he aggravated a preexisting cervical

condition and that he was asymptomatic from 2005 until 2009

with regard to cervical radiculopathy, I find that Mr.

Crowell has established that his 2009 injury is the major

cause of his permanent impairment and his wage loss related

to both his shoulder injury and his neck injury.  

AWARD

Respondent No. 2 is directed to pay the additional

benefits awarded herein in accordance with the findings set

forth herein.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the

legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809, and Couch v. First State Bank of Newport, 49 Ark. App.

102, 898 S.W.2d 57 (1995), and Burlington Industries, et al
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v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998); reversed

on other grounds 336 Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by Respondent No. 2 in accordance with Ark. Code Ann. § 11-

9-715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are each directed to pay one-half of

the court reporter’s fees and expenses within thirty (30)

days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


