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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G100784

DAVID CREWS, 
EMPLOYEE CLAIMANT

ROSE BUD SCHOOL DISTRICT,
EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION,                    RESPONDENT 
INSURANCE CARRIER/TPA 

                OPINION FILED MAY 3, 2013                         
  
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA L.
BLACK, in Searcy, White County, Arkansas.

The claimant was represented by The Honorable Thomas W. Mickel,
Attorney at Law, Conway, Arkansas.  

Respondents were represented by The Honorable Betty J. Hardy,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 6,

2013, in Searcy, Arkansas.  A Pre-hearing Telephone Conference

was conducted in this case on January 8, 2013.  A Pre-hearing

Order was entered in this claim on that same date.  This Pre-

hearing Order set forth the stipulations offered by the parties,

the issues to be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Pre-hearing Order, or at the start of the hearing. 

I hereby accept the following stipulations:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including January 31, 2011.

3.  The claimant sustained a compensable back injury on

January 31, 2011.

4.  The claimant’s average weekly wage at the time of his

compensable accident was $673.  His compensation rate is $449,  

for temporary total disability, and $337, permanent partial

disability compensation.

5.  This claim for additional benefits has been

controverted.

6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act. 

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Whether the claimant is entitled to additional medical

treatment.

2. Whether the claimant is entitled to temporary total

disability compensation from November 19, 2012, through February

14, 2013.  He is requesting temporary partial disability from

February 15, 2013, to a date yet to be determined.  In addition,

the claimant is asking for temporary partial disability

compensation from February 14, 2012, through March 13, 2012.  

3.  An attorney’s fee.
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     The claimant’s and respondents’ contentions are set out 

in their respective Responsive Filing, and the hearing transcript

of March 6, 2013.  These are hereby incorporated herein by

reference.       

     The documentary evidence submitted in this case consists of

the hearing transcript of March 6, 2013, and the documents

contained therein.

The following witness testified at the hearing: the claimant.

                           DISCUSSION

       During the hearing, the claimant testified that he was 

fifty years old.  He has an eleventh grade education, and 

his GED.  The claimant also took vo-tech and took some computer

repair networking courses.  The claimant has prior work history

which included job duties of driving and unloading a truck for

Forrest City Grocery.  He next worked at Halstead Industries, where

they manufactured seamless copper tubing.

     The claimant testified that he worked for Newland(phonetic)

Furnace for some fourteen years.  He drove a forklift and performed

various other jobs.  The last job he performed for them was that of

a machinist.  The claimant worked at Walmart Distribution Center as

a forklift driver for a little over a year.  

    He testified that he has worked for the Rose Bud School
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District for about the last ten years.  As of the date of the

hearing, the claimant continued to work for the respondent-employer

as a computer technician, doing everything from purchasing

computers, repairing them, and setting up the network and

technology.  According to the claimant, this job requires him to do

some lifting and carrying weights from time to time.

     The claimant verified that he has had some back problems in

the past, beginning in 1996.  He admitted that this resulted from

a work-related injury while working for Halstead.  At the time of

his prior injury, the claimant worked in a machine shop.  His

injury occurred as he dumped material from a 55-gallon barrel,

after cutting off the die.  He felt immediate pain in his back.  As

a result of this prior injury, the claimant experienced pain going

down both legs.  The claimant testified that after this incident,

he had ongoing pain for three years.  Ultimately, the claimant

settled this claim, without undergoing surgery. Although the

claimant received approximately $10,000 for this prior injury, he

continued working for Halstead after this settlement was reached.

     Upon further questioning, the claimant denied any other 

injuries to his low back while working for Halstead.  The claimant

verified that he treated with Dr. Scott Schlesinger at one point

due to his prior injury of 1996.  
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     The claimant testified:

Q Okay.  Now, you've had some more problems with your --
did you have a lot of problems with your back after that back
injury was resolved with Halstead?

A Up until I worked at Wal-Mart Distribution, after I left
Wal-Mart Distribution, you know, I went to vo-tech to get a
better job.  And then after that, I haven't had any pain at
all for eight years.

Q Okay.  So would you still have to go to the doctors
sometimes for your back after the Halstead injury?

A Up until I left Wal-Mart Distribution, I did.

Q Okay.  Now, did you get very much treatment for your back
in the years before this injury that we're about to talk about
here?

A Yeah, it was like eight years where I didn't have pain at
all for about eight years.

Q Did an injury start the pain back up after those eight
years?

A I was riding a lawnmower in my yard, and it started
hurting, and it started hurting worse and worse.  And what
happened is my vertebra started going into my spine from the
old injury.

Q Okay.  So you started going to the doctor for this?

A That's correct.

     He verified that he saw Dr. Zach Mason around 2009 or 2010. 

The claimant stated that he underwent back surgery in March of

2010.  Dr. Mason released the claimant to return to work on April

6, 2010.  He admitted that when this surgery occurred, he was

working for the school district.

     The claimant testified that after Dr. Mason released him to

return to work in April of 2010, he did not seek medical treatment
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for his back again until January 31, 2011.  The claimant verified

that he was injured around 6:30 that morning.

     Specifically, the claimant testified:

A I was moving a computer cart from one building to my
office, which is approximately 300 feet, and I was pulling it
across the parking lot.  And the left wheel of the cart fell
off, and the parking lot is on an incline, so I had to pull
back to keep it from falling over on its side, and that's when
I felt pain in my lower back.  And then after that, I
continued to pull the cart to my office, because I couldn't
just let it lay in the parking lot.  And I was pulling it up
a ramp for wheelchairs, and it slipped out of my hand, and I
fell on my butt.  And I got back up, and I pulled it the rest
of the way to my office.  And at that point is when it was
hurting in my back, and down my leg, and my toes went numb.

Q Which leg started having problems?

A The right.

Q And you're talking about your right toes?

A Yes.

     The claimant reported his injury to the superintendent, 

Curtis Spann.  He sent the claimant to the school nurse, and she

completed paperwork, and instructed the claimant to see their

company doctor, Dr. Terrence Yates.  He placed the claimant on

modified duty, and prescribed physical therapy treatment.  The

claimant essentially denied that therapy improved his condition. 

     He verified that an MRI of his back was performed on March 

10, 2011, at White County Medical Center.  Thereafter, Dr. Yates

referred the claimant to Dr. Mason, and he referred the claimant to

Dr. Rosenzweig for pain management.  While under the care of Dr.

Rosenzweig, the claimant underwent three caudal injections.  The
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claimant denied that the injections improved his condition.  Dr.

Rosenzweig also referred the claimant for another round of physical

therapy.  According to the claimant, they put him in traction, and

this caused him to be off work for three months. 

    During this period of time, the insurance-carrier paid the

claimant benefits and his medical bills.  The claimant verified

that Dr. Rosenzweig referred him back to Dr. Mason.  He recommended

that the claimant undergo a myelogram and CAT scan.  The claimant

verified that he last saw Dr. Mason around January 12, 2012.  He

denied being given any return appointments to see Dr. Mason.  

     The claimant explained:

Q Okay.  Where were your symptoms at that time?

A It's at the very top of my butt crack, and it goes over
to my right hip, and down the back of my right leg, and in my
right calf, and the right side of my ankle, and in my foot, on
the right side of my foot, and in my toes, the third and
fourth toes tingle.

Q So we're clear on this, those were what your symptoms
were like when Dr. Mason wasn't going to do anything else for
you, you didn't have any return appointments?

A That's true.

Q Okay.  And then you found out from the School Boards
Association, and we've put a letter into evidence, you got a
letter from Ms. Tipton, the adjuster, declining to pay for any
further benefits on your claim, correct?

A That's correct.

    According to the claimant, he continued treating with Dr.

Rosenzweig using his group health insurance.  He stated that he

continued to be off work.  The claimant admitted to undergoing some
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additional blocks.  After this treatment, Dr. Rosenzweig attempted

to transition the claimant back to work at three days a week.  The

claimant did in fact return to full-time work.  However, he denied

that the blocks helped to relieve his symptoms.

     The claimant denied any new injuries or insults of any 

kind that made his symptoms increase.  The claimant verified that

he sought treatment for his back from Dr. Killough, his primary

care physician.  He referred the claimant to Dr. Gregory Ricca, and

he ordered more blocks.  Thereafter, Dr. Ricca referred the

claimant to Dr. Krishnan for a discogram. 

     He verified that he had back surgery on November 19, 2012.

The claimant worked full-time up until the point of his surgery.

He agreed that Dr. Ricca released him to return to work on February

14, 2013.  The claimant testified that he was returned to work on

a part-time basis, for three days a week, with restrictions.  He

verified that this restriction is still in effect.  As of the date

of the hearing, the claimant has a follow-up visit with Dr. Ricca.

     Since his surgery, the claimant testified that a lot of his

pain has decreased over his hip and down his leg.  He stated he had

some symptoms, but they are mainly gone now.  However, the claimant

testified that he was sore and had a lot of pain from the surgery.

    With respect to any current recommendations for additional
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surgery, the claimant stated that an MRI was done, and Dr. Ricca is

looking at the disc below where he operated.  The claimant verified

that surgery has improved his condition.  He admitted that he will

be able to return to full-time work.  

     However, the claimant admitted that he has applied for 

Social Security disability in the past, but denied that he has done

so this time.  The claimant agreed that it is his intention to

continue working.  He stated that he is still recovering from his

surgery.  The claimant admitted that all of his medical bills from

Drs. Killough, Ricca and Krishnan, have been paid for by his group

health insurance.  

     The claimant admitted that he took an anniversary cruise over

the summer of 2011, to Cozumel.  He denied having hurt himself in

any way during the cruise, nor did he do any cliff diving.  

     With respect to his current symptoms, the claimant explained:

A It's in my lower back, about as far as you can go down,
and it's over to the right.

Q Okay.  Is the pain below your waistline, below where your
belt is?

A Yes.

Q Okay.  About an inch, or two inches, three inches, below?

A About an inch.

Q Okay.  And then you're having symptoms into your hip and
leg?
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A Yes, but they're a lot lighter than they were.

Q Do you have some days that are better than others?

A Yes.

Q Are you still taking medications?

A No.

     Under cross examination, the claimant admitted that his 

doctors talked to him about losing weight to help his back.  The

claimant testified that he has lost forty(40) pounds. He did not

recall during his April 5, 2012 deposition, having stated that the

injections from Dr. Rosenzweig were pretty good, and that he did

not have much pain at that point.  However, the claimant 

essentially explained that the injection helped for about three

days, and then his back pain returned. 

     The claimant testified:

Q Okay.   Do you remember when I asked you about that, and
you said -- I asked you, what kind of pain or problems do you
have right now?  Just this pain in my back, it goes around my
hip and the SI joint basically, but it's pretty good right
now?  Do you remember –

A Yes.

Q -- telling me that?

A Yes.

Q Okay.  And, in fact, you told Dr. Rosenzweig that, too,
in March of 2012, did you not?

A I don't remember.

     He admitted that back in April of 2012, he was not taking 

pain medication on a regular basis.  The claimant denied having
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problems with his back off and on after his injury at Halstead.  He

stated, “For about eight years, I didn't have any problem at all

until this last surgery I had.”  The claimant admitted that he was

referring to the surgery performed in 2010.  He admitted that over

the years, he applied for Social Security disability because of the

problems with his back. 

    The claimant verified that he has lived at this home for a

number of years, and that his home sits on approximately twenty-six

acres.  He stated that he used to mow about four(4)acres of his

property.  He admitted that  mowing the four acres is what caused

him to go in and see Dr. Mason in 2010.  The claimant admitted that

the March of 1999  MRI of his back showed that he had problems at

L4-5, and L5-S1.  He verified that the MRI performed in late 2009

showed the same problems of degenerative disc disease in the L4-5,

and the L5-S1 levels. Under further questioning, the claimant

admitted the myelogram recommended by Dr. Mason demonstrated these

same problems.  

     He testified that Dr. Mason performed surgery in March of 

2010, by putting a plate in his back(at L4-5), instead of fusion.

The claimant agreed that Dr. Mason commented at that time, that the

claimant discs were very degenerated.  However, the claimant did 

not recall that Dr. Mason further commented that he did not have

any padding in, at the L4-5 level.        

Q Okay.  Have you reviewed Dr. Mason's report of March
18th, 2010, as far as what his operative procedure was?
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A No.

Q Okay.  Looking at that, it looks like that he did a
decompressive lumbar laminectomy at the L4-5 with lumbar
fusion using bone graph and S-p-i-r-e intraspinous clamp.
Does that sound familiar with what he did to your L4-5 level
back in March of 2010?

A I know he said that he had put a clamp in it.

     The claimant agreed that when he went in to see Dr. Yates on

February 1, 2011, he diagnosed him as having a sprain.  He also

verified that Dr. Yates did an x-ray to see if his hardware was

still in good position.  The claimant verified that after

undergoing an MRI, he started treating with Dr. Mason.  He agreed

that during his March 25, 2011, visit with Dr. Mason, he reviewed

the MRI scan.  The claimant admitted that at that time, Dr. Mason

indicated that the clamps were well positioned, and that there was

no significant problem identified with the MRI.  He next saw Dr.

Mason in June of 2011 after treating with Dr. Rosenzweig.  The

claimant admitted that Dr. Mason indicated to him on December 20,

2011 that the myelogram looked good, and there were no issues or

problems. He also agreed that Dr. Mason stated in a report of

January 10, 2012, that surgery was not indicated and that his

primary problem was pain.  The claimant agreed that after this

visit he received a letter on January 12, 2012, from Ms. Tipton

indicating that they were not going to pay for any further

treatment or temporary total disability.  He agreed that he 

received temporary total until January 10, 2012.  
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     However, the claimant testified:

Q Okay.  So when you're asking for temporary total from
December 21st of 2011, you had actually been receiving it up
until January the 10th of 2012.  Does that sound right?

A I don't know.

     The claimant went back to work in March of 2012.  However, he

could not recall if he did not see any doctors for any conditions

until when he went in to see Dr. Killough on May 9, 2012. The

claimant agreed that he treated with Dr. Killough on May 29, 2012

and indicated that he had neck and back pain.  As a result, Dr.

Killough recommended that the claimant have MRI’s performed of both

of his lower back and the neck.  However, he denied that this visit

was due to pain from mowing his yard.  The claimant further denied

that he had been mowing his yard in April and May of 2012.

According to the claimant, his son had been doing it for him.  

     Under further cross examination, the claimant testified:

Q Now, it looks like the first time you saw Dr. Ricca was
July the 31st of 2012, is that right?

A That's right.

Q And it looks like when he did the testing on you, he said
that as far as your lumbar spine is concerned, that you had a
normal lordosis, which is the curve in your lower back.  Do
you remember him saying that to you?

A I don't remember.

Q Okay.  And he said that you had normal muscle bulk; in
other words, you weren't having any atrophy or anything like
that.  Do you remember that?

A I don't remember, no.
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Q Okay.  And you didn't have any muscle spasms going on at
that time, did you?

     A Yes.

     However, the claimant denied that he reviewed Dr. Ricca’s 

report of July 31, 2012, wherein he indicated that the claimant had

no muscle spasms.  He admitted that when he returned to see Dr.

Ricca on September 11, 2012, he told him that he increased pain

from the injections administered on August 25, 2012.  

     He explained:

Q And, in fact, at that time, you also said after riding
lawnmower, pain in left lower extremity started occurring.  Do
you remember telling him that?

A I was talking about when it -- what caused that first
operation.

Q And at that point in time, you were also reporting pain
in your neck, is that right?

A That's right.

Q Pain in both shoulders?

A Yes.

Q Pain in your thumbs?

A Yes.

Q Calf cramps?

A Yes.

Q And right hip pain?

A Yes.

     The claimant denied having reviewed Dr. Ricca’s surgery 

notes, wherein he stated that he performed surgery due to a failed
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fusion at L4-5.

    Documentary evidence introduced in this matter demonstrates

that a Form AR-N was filed with the Commission on February 1, 2011.

Basically, the claimant reported the following description of his

injury, “While pushing loaded cart across parking lot, the wheel

fell off.  Attempting to hold up and steady the cart, strained his

back.”   

     A review of medical evidence demonstrates that the claimant 

underwent an MRI of the lumbar spine on March 10, 1999, with an  

impression of “Disk protrusion at L4-L5 centrally and at L5-S1 on

the left with extension into the left lateral recess with 

indentation upon S1 nerve root.”    

     Thereafter, the claimant treated with Dr. Scott Schlesinger,

in the form of lumbar epidural steroid injections.  

     On November 4, 2009, an MRI of the claimant’s lumbar spine 

was performed with the following impression:

1. Two level degenerative disc disease (L4-5and L5-S1)
with mild canal stenosis secondary to a broad-based
disc bulge and ligamentous/facet hypertrophy at L4-
5.

2. Left foraminal disc protrusion/osteophyte at L5-S1
displaces the left S1 nerve root and results in
severe foraminal narrowing.  

     January 12, 2010, the claimant saw Dr. Zachary Mason due to a

chief complaint of low back pain.  At that time, the claimant

complained of back pain, and bilateral hip and leg pain for at

least thirteen years.   
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STUDIES REVIEWED:  An MRI scan shows him to have stenotic
changes at L4-5 and L5-S1 with bulging discs that extend
out into the neuroforamen on the left L5-S1.

                              * * *

MDM: Moderate to high complexity. I have reviewed the findings
of the MRI scan with the patient.  The scan was done on an
open MRI scanner and is somewhat degraded by the patient's
large size.  He appears to have a disc herniation that extends
out into the neuroforamen at L4-5 on the left.

RECOMMENDATIONS: I have recommended this be looked at
more closely with a myelogram and post-myelogram CT scan.
After this has been completed, we will review the
findings with him and the options of treatment.

     On February 16, 2010, the claimant returned to Dr. Mason for

a follow-up visit:

INTERVAL NOTE: Mr. Crews returned to the office on
February 16, 2010 to review his lumbar myelogram.

RADIOGRAPHIC FINDINGS: The myelogram shows him to have a
significant spinal stenosis at L4-5 secondary to
spondylosis and facet arthropathy.

MDM/RECOMMENDATIONS: I have advised him of the findings.
I have recommended to the patient that he proceed with a
decompressive lumbar laminectomy with stabilization using
a spire intraspinous clamp.  I have gone over the surgery
with him and the expected risks versus the benefits.  He
wants to have this done.  We will plan on scheduling this
at the Arkansas Surgical Hospital in the near future.

     The claimant underwent surgery by Dr. Mason, on March 18, 

2010, in the form of “Decompressive lumbar laminectomy at L4-5 with

lumbar fusion using bone grafter and SPIRE intraspinous clamp.” 

He had a preoperative diagnosis of “Lumbar spinal stenosis L4-5

with possible disc herniation plus instability,” and a

postoperative diagnosis of “Lumbar spinal stenosis with left L4-5
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extruded disc herniation plus instability.”

    On April 6, 2010, Dr. Mason saw the claimant for a return

visit.  Dr. Mason stated that on physical examination, the claimant

was making good progress overall.  At that point, Dr. Mason

released the claimant from his care.

    The claimant sought treatment from Dr. Terrence R. Yates on

February 1, 2011.

SUBJECTIVE: Mr. Crews comes in today as an employee of
Rosebud School.  He states yesterday he was pushing a
multimedia cart loaded with computers as he crossed one
of the streets at the school.  One of the wheels fell
off.  As the computers shifted and the cart started to
tip, he in an effort to keep it from falling, reached
across the cart and braced it.  Following this episode,
he developed pain in his low back.  He has pain
particularly in his right side along with his spine.  He
has history of having had surgery on his back in March of
2010 by Dr. Zach Mason.  He had titanium hardware placed
at that time in his lower lumbar vertebra.  He has done
fine until this most recent episode.

X-RAY OF LUMBAR SPINE: Shows his hardware to be intact.
He has no evidence of acute bony abnormalities.

ASSESSMENT: Acute lumbar back strain.

     When the claimant returned to see Dr. Yates on February 8,

2011, he reported that overall his back was doing better. However,

the claimant still had a sore spot in the right lower lumbar

region, and some trouble with pain on the bottom of his right foot,

along with some burning sensation of his toes.  Dr. Yates assessed

the claimant with “1. Acute lumbar back strain, improved.  2.

Metatarsalgia right foot with paraesthesias.”
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     Dr. Yates prescribed physical therapy for the claimant’s back

and continued his medication regimen on February 15, 2011.  He

assessed the claimant with “1.  Acute lumbar back strain.  This is

superimposed on history of back surgery from 03 0f 2010.  2.

Metatarsalgia right foot.” 

    On March 7, 2011, Dr. Yates saw the claimant for another

follow-up visit.  At that time, the claimant was now about five

weeks out from his injury.  The claimant had been in physical

therapy over the last three weeks, but he had not seen any

improvement in his symptoms.  Dr. Yates  assessed the claimant with

“persistent acute right lumbar back pain.”  In light of the

claimant’s persistent symptoms, failure to make progress with

conservative treatment, and history of previous back surgery, Dr.

Yates felt an MRI was warranted.

     An MRI of the lumbar spine without contrast was performed on

March 10, 2011, with the following impression:

1.  Prior intrespinous hardware placement L4-L5 and L5-
S1 level.  
2.  Degenerative disc disease is seen at both levels with
moderate central disc protrusion L4-L5 level slightly
asymmetric to the right and mild disc-osteophyte complex
slightly asymmetric to the left and at L5-S1 level.
Bilateral foraminal narrowing is noted both levels
slightly greater on the left. However, there may be some
abutment of the exiting right L4 nerve root
extraforaminal in location at L4-L5 level and abutment of
the exiting left L5 nerve root on the left neural foramen
L5-S1 level.

     
     The claimant returned to Dr. Mason on March 25, 2011.  He 

wrote the following in a medical note:
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INTERVAL NOTE:  Mr. Crews returned to the office on March
25, 2011.  Mr. Crews has had surgery approximately a year
ago at Arkansas Surgical Hospital when he had an area of
stenosis decompressed and then his back was stabilized
with a facet fusion using bone graft and a spire
intraspinous clamp.  He has done well over the past year
until recently when he was pushing a cart that was loaded
with laptops.  The wheel on the cart fell off and he had
to struggle to maintain the cart and sprained his back.
He had back pain and some leg pain.  He has had physical
therapy.  He has responded fairly well to this with his
leg pain resolving, but he is still having some back
pain. 

RADIOGRAPHIC FINDINGS:  An MRI scan was obtained which
did not show any significant problems.  He comes into my
office today for review of the findings.

PE: His examination today is not too revealing.  He is
tender in his low back where his muscles insert into the
paraspinous muscles. Motor functions are good.  He
ambulates well.  His range of motion is good.  The
tenderness is worse on the right side at the caudal end
of the paraspinous muscles.

                          
MDM/RECOMMENDATIONS:  The review of the MRI scan shows
his clamp to be well-positioned, although this is
somewhat difficult to see on the MRI scan. He has what
appears to  be a good fusion of the facet joints.  There
is no reaccumulation [sic] of stenosis.  The slight bulge
at L4-5 is unchanged.  Overall, I do not see any
particular problem in regards to the anatomy.  I have
advised him on the findings. I have recommended to the
patient that he continue conservative treatments.  He
might make faster progress with a trigger point
injection.  He would like to have this done.  We will
make arrangements for him to have this done and then
assess his progress afterwards. 

     Dr. Kenneth Rosenzweig saw the claimant on April 7, 2011, for

a trigger point injection to be performed for management of back 

pain on referral by Dr. Mason.     

     The claimant returned to Dr. Rosenzweig in follow-up on April
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28, 2011.  At that time, the claimant stated that he did not

receive any significant relief from the trigger point injection.

Therefore, Dr. Rosenzweig scheduled the claimant for a caudal

steroid injection.

     On July 22, 2011, Dr. Rosenzweig wrote, in relevant part:

HISTORY OF PRESENT ILLNESS: Mr. Crews returns in follow-up.
He has now had two injections over the past two months for
treatment of back, hip, and leg pain.  He states that the
gabapentin is helping but he can only take one a day.  If he
takes two the side effects are too strong.  He continues to
have back pain radiating to his feet bilaterally.  He is
intolerant of nonsteroidals due to GI distress.  His pain is
undulating in nature.  He rates his pain as a 3/10 today.  His
back pain is much greater than the leg pain although he has
some mid arch discomfort in his feet. His medication list
includes gabapentin, Atenolol, hydrocodone, lisinopril, and
methocarbarnol.

                              * * *

PLAN/RECOMMENDATIONS: A third injection will be
considered.

     The claimant returned to Dr. Rosenzweig on September 15, 

2011, following at third injection.  At that time, the claimant  

reported continued back pain radiating to the right side with

bilateral tingling in his feet.  The claimant further reported that

the injections had helped for the past three to four weeks.

However, his pain was now intensifying.  The claimant indicated

that the high epidural steroid injection worked better than the

caudal block.  Therefore, Dr. Rosenzweig recommended that physical

therapy be continued to facilitate restoration, and a trial of low

dose prednisone was prescribed to control the inflammation.
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     Melody Tipton, the Workers’ Compensation Claims Adjuster, 

wrote to Dr. Rosenzweig, on November 1, 2011 inquiring as to

whether the claimant had any objective and measurable findings.

She also asked him to advise if the claimant was physically able to

work as a result of the work-related injury.  

     In response to that inquiry, Dr. Rosenzweig stated:

Pt appears to have some psych barriers.  Minimal objective
findings- complaints subjective... to date physically able to
work.  Question psych stability.

 
     On November 22, 2011, Dr. Mason recommended the claimant’s 

complaints be further investigated with a myelogram.  

     Therefore, on December 16, 2011, the claimant underwent a 

lumbar myelogram.

FINDINGS: The vertebral body heights and alignment of the
vertebrae are preserved.  There is mild disc height loss
at L4-5.  There has been a prior spinous process fusion
at L4-5 without hardware failure or loosening.  There is
mild irregularity of the exiting nerve root on the left
L5-S1.  No definite nerve root cut off is identified.  No
other levels of canal or foraminal narrowing
demonstrated.

IMPRESSION: Findings that suggest mild to moderate left
foraminal narrowing at L5-S1.

     CT scan of the claimant’s lumbar was performed on that same 

date, with the following impression:

1. Mild lateral recess narrowing due to multifactorial
degenerative changes at L4-5.  There has been interval
spinous process fusion.  There is not progression of
disease since the comparison study.
2. Mild to moderate foraminal narrowing at L5-S1 due

     to osteophyte or disc osteophyte complex.  This is unchanged
     from the comparison study.
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     On December 20, 2011, Dr. Mason saw the claimant in an   

office visit following his lumbar myelogram.  Dr. Mason stated that

the study looked good.  He noted that the claimant appeared to have

a stable fusion at L4-5 with no movement of the lumbar spinous 

clamp.  Dr. Mason also stated that the claimant’s stenosis had not

recurred.  According to these notes, Dr. Mason reported that the 

claimant did not have any significant compression of the thecal sac

or nerve roots.  Nor did he see anything like a disc herniation. 

Based on these findings, Dr. Mason did not see anything for which

surgical intervention was indicated.  Therefore, he recommended

that the claimant continue to see Dr. Rosenzweig for treatment of

his pain, and released the claimant from his care.      

    Dr. Mason reported the following to Dr. Yates on January 10, 

2012:

INTERVAL NOTE: Mr. Crews was seen in the office on
January 10, 2012. He was last in my office on December
20, 2011.  We reviewed his lumbar myelogram.

MDM/RECOMMENDATIONS: I do not see any objective findings
for us to recommend any other surgical intervention.  His
only primary problem is his pain.  For this reason, I
have recommended that he see Dr. Rosenzweig.

I have released him from my care at this point.

On January 12, 2012, Ms. Tipton, wrote to the following letter

to the claimant.

I have received a letter from Dr[sic] Zach Mason advising that
you have been released from care.  He did not find any
objective findings to recommend any surgical intervention.
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Your primary problem is pain.  In the State of Arkansas, there
must be objective findings for a claim to be compensable and
pain is not an objective finding.

At this time, no further benefits will paid in reference to
the above day of injury.  I will pay your TTD benefits up to
yesterday[sic] date.

   
     On February 2, 2012, Dr. Rosenzweig performed a caudal 

epidural steroid injection.  He performed repeat caudal steroid

injections on February 22, 2012.  

     Dr. Rosenzweig wrote the following on March 9, 2012:

HISTORY OF PRESENT ILLNESS:  Mr. Crews returns in follow-
up.  He has undergone two sets of caudal sacrococcygeal
joint injections.  He reports that the pain is better.
He is 60% better.  Some days he has no pain.  He still
has some residual discomfort but for the most part his
primary pain is gone.  He has occasional discomfort and
he feels it is tolerable.  He is ready to return to work
full time although he wants to stay at light duty for
this transition.

INTAKE HISTORY:  There are no changes to report for past
medial history, surgical history, social history, family
history, medication, or drug allergies.

EXAMINATION: He is non-tender with no root tension
findings.  He has no restricted spinal mobility.  There
are no focal deficits with mild tenderness in the low
back area.

IMPRESSION: Improved radiculitis and sacral neuritis with
mechanical sacrococcygeal junction coccydynia.

PLAN/RECOMMENDATION:
1. A return to work full time at light duty for 3-4
weeks is recommended then full duty after that time.
2. A refill of hydrocodone was prescribed with the
usual precautions.                     

    The claimant saw Dr. Larry Killough on May 9, 2012 due to

complaints of low back pain.  At that time, the claimant requested
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a referral to another neurosurgeon, Dr. Ricca.  

    On July 31, 2012, the claimant underwent evaluation by Dr.

Gregory Ricca with a chief complaint of:

Pain in sacrum and right SI joint area that radiates into
the right hip/buttock area and posterior RLE to ankle.
Occasional numbness in low back, lateral aspect of right
foot and 3rd and 4th toes of right foot.  “Sometimes my
leg just gives out from under me.”

He recommended that the claimant undergo weight reduction and a

diagnostic right SI joint block.  Dr. Ricca also suggested that the

claimant keep a log of his pain.

     The claimant returned to Dr. Ricca on September 11, 

2012.  According to this note, the claimant reported that the right

SI joint block “did not change it at all.”  The claimant had also

lost weight.  Dr. Ricca wrote:

He[claimant] said that last week, after riding on the lawn
mower, he developed pain into the LLE that was “just like my
right leg. Same spots and everything.” that last about 4 days.
He said that usually the riding lawnmower makes his pain
worse.    

     On November 19, 2012, Dr. Ricca performed surgery on the 

claimant’s lumbar spine:

PREOPERATIVE DIAGNOSES:
1. Failed fusion with spinous process clamped (SPIRE)

at L4-L5.
2. Broad-based herniated nucleus pulposus L4-L5,

right, with right L5 radicular syndrome and
weakness.

3. Degenerative disc disease with positive discography
at L4-L5.

POSTOPERATIVE DIAGNOSES:
1. Failed spinous process clamp (SPIRE) placement with

nonunion at L4-L5.
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2. Broad-based herniated nucleus pulposus with
bilateral neural compression at L4-L5, worse on the
right than the left.

3. Positive discography at L4-L5.

                             * * *         
 

FINDINGS: Mr. Crews had a spinous process clamp in place
at L4-L5 with no fusion material visible.  There was
myelosis in the surrounding tissue.  The spinuous process
clamp was very loose and easily mobile prior to loosening
the locking screw and removing it.  There was scar tissue
in the epidural space on the left side at L4-L5.     

                          ADJUDICATION 

Additional Reasonable and Necessary Medical Treatment

   The respondents accepted the claimant’s back injury as

compensable, and paid for extensive conservative medical treatment

and some temporary total disability compensation until

approximately, January 11, 2012.  The respondents have since 

controverted the claimant’s entitlement to additional medical

treatment.  Therefore, the claimant now asserts that he is entitled

to additional reasonable and necessary medical treatment for his

compensable back injury of January 31, 2011. Specifically, the

claimant has asserted his entitlement to additional medical

benefits in the form of back surgery, which was performed by Dr.

Ricca, and other conservative care.

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he is
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entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  

     The claimant must prove by a preponderance of the evidence 

that he is entitled to additional medical treatment. Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W. 3d 153 (2003).

     In the present matter, I find that the claimant did not prove

by a preponderance of the credible evidence that the additional

medical treatment he received after January 11, 2012 was reasonably

necessary in connection with his compensable injury of January 31,

2011.  Specifically, the claimant did not prove that the additional

conservative medical treatment, nor the surgery performed by Dr.

Ricca was reasonably necessary.    

     Previously, the claimant suffered a back injury in 1996, while

working for another employer.  The claimant underwent conservative

treatment for this injury.  In March of 2010, Dr. Mason perform

surgery in the form of “Decompressive lumbar laminectomy at L4-5

with lumbar fusion using bone grafter and SPIRE intraspinous

clamp.”  The claimant had a postoperative diagnosis of “Lumbar

spinal stenosis with left L4-5 extruded disc herniation plus

instability.”  Following this surgery, Dr. Mason released the

claimant from his care in April of 2010.  However, approximately

just some nine months later, the claimant suffered an incident
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while working for the respondent-employer.      

     Specifically, the parties stipulated that the claimant 

sustained an admittedly compensable back on January 31, 2011, as he

moved a computer cart from one building to his office.  His

testimony demonstrates the left wheel of the cart fell off, and

while attempting to hold the cart steady, he injured his back.  The

Form AR-N states that the claimant strained his back as a result of

this incident.  The claimant reported the incident to management.

Thereafter, the respondent-employer provided the claimant with

medical treatment for his back and related symptoms.

   The claimant sought initial treatment for his admittedly

compensable back and related symptoms from the company physician,

Dr. Yates.  On February 1, 2011, Dr. Yates diagnosed the claimant

with “Acute lumbar back strain,” which he recommended a medication

regimen. The claimant continued with complaints of lumbar

discomfort and other related symptoms.  Therefore, Dr. Yates

referred the claimant for physical therapy treatment, on February

15, 2011.  At that time, Dr. Yates assessed the claimant with “1.

Acute right lumbar back strain.  This is superimposed on history of

back surgery from 03 of 2010.  2.  Metatarsalgia right foot.”

     Despite conservative treatment, the claimant failed to make

progress.  Therefore, Dr. Yates referred the claimant to back Dr.

Mason, who had perform the claimant’s prior noncompensable back

surgery of March of 2010. 
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    Nonetheless, on March 25, 2011, Dr. Mason opined that the

recent MRI scan of the claimant’s lumbar spine showed his clamp to

be well positioned, and did not show any significant problems. 

    As a result, Dr. Mason referred the claimant for further

conservative treatment by Dr. Rosenzweig, which was done.  The

claimant underwent caudal steroid injections, and a high lumbar

epidural steroid injection by Dr. Rosenzweig.  After the claimant

reported minimal temporary relief of his symptoms with these

injections, Dr. Rosenzweig referred the claimant back to Dr. Mason.

     The claimant underwent additional diagnostic testing on 

December 16, 2011, in the form of a lumbar myleogram, and a CT

scan.  On January 10, 2012, after reviewing the claimant’s lumbar

myelogram, Dr. Mason opined that he did not see any objective

findings for him to recommend any other surgical intervention.  Dr.

Mason further opined that the claimant primary problems was “pain.”

As a result, Dr. Mason recommended the claimant see Dr.

Rosenzweig.

     On January 12, 2012, Ms. Tipton wrote a letter to the 

claimant basically stating that he was being denied further medical

treatment and temporary total disability compensation because he

had no objective findings.  Of note, I recognize that a claimant is

not required to furnish objective medical evidence of his continued

need for medical treatment.  Castleberry v. Elite Lamp Co., 69 Ark

App 359, 13 S. W. 3d 211 (2000).
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     Nonetheless, thereafter, the claimant sought medical 

treatment for his back symptoms using his group health insurance.

Ultimately, he came under the of care Dr. Ricca, and he performed

the claimant’s back surgery on November 19, 2012.  Dr. Ricca

diagnosed the claimant with, among other things, “Failed spinous

process clamp (SPIRE) placement with nonunion at L4-L5. Broad-based

herniated nucleus pulposus with bilateral neural compression at L4-

L5, worse on the right than the left.” 

     Here, I find that the claimant’s testimony is not 

corroborated by the various medical reports of record.

Specifically, although the claimant testified on both direct-

examination and cross examination, that after his prior 1996 work-

related accident at Halstead, he did not have any problems with his

back for a period of eight years.  However, on January 12, 2010,

when the claimant presented to Dr. Mason due to a chief complaint

of back pain, the claimant gave a history of back pain and

bilateral hip pain for at least the past thirteen (13) years.  In

fact, the claimant reported that his symptoms had been progressive

and significantly worse the past year.  On cross-examination, the

claimant denied have undergone a fusion at L4-5 during his March

18, 2010, which was performed by Dr. Mason.  The claimant only

recalled a clamp being put in his back.  However, as previously

noted, the medical record demonstrates that the claimant also

underwent fusion at L4-5 during his prior surgery.  In fact, the
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preponderance of the credible evidence shows that the claimant has

suffered from longstanding degenerative disc disease in the L4-5,

and the L5-S1 levels since March of 1999.      

     Considering all the foregoing, I find that the injury to the

claimant’s back on January 31, 2011, which the respondents

accepted, was a temporary aggravation to his longstanding pre-

existing back condition.  This injury resolved no later than

January 10, 2012, the date that Dr. Mason released the claimant

from his care.  The additional medical treatment sought by the

claimant, including the surgery performed by Dr. Ricca, is not

causally related to this temporary aggravation.  As a result, the

claimant failed to prove his entitlement to any additional medical

treatment.  

B.  Temporary Total Disability and Temporary Partial Disability

     The claimant has asserted that he is entitled to temporary 

total disability compensation from November 19, 2012, through

February 14, 2013, and temporary partial disability compensation

from February 14, 2012, through March 13, 2012.  In addition, the

has also asserted his entitlement to temporary partial disability

from February 15, 2013, to a date yet to be determined.  

     Temporary total disability is that period within the healing

period in which the employee suffers a total incapacity to earn

wages.  Ark. State Hwy. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  Temporary partial disability is that period
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within the healing period in which the employee suffers only a

decrease in his capacity to earn the wages he was receiving at the

time of the injury. Id. "Healing period" means "that period for

healing of an injury resulting from an accident[.]"

     Temporary total disability benefits cannot be awarded after

the claimant’s healing period has ended.  Elk Roofing Co. v.

Pinson, 22 Ark. App. 191, 737 S.W. 2d 661 (1987).  

      Per Ms. Tipton’s letter of January 12, 2012, the claimant was

paid temporary total disability benefits up to January 11, 2012. 

No probative evidence to the contrary has been presented.  The

claimant’s temporary aggravation injury resolved no later than

January 10, 2012.  Temporary total disability benefits cannot be

awarded after the claimant’s healing period has ended.  Elk Roofing

Co. v. Pinson, 22 Ark. App. 191, 737 S.W. 2d 661 (1987). 

     For that reason, the claimant has not proven his entitlement

to any additional temporary total disability compensation or

temporary partial disability compensation for the periods in

question.

              FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I hereby make the 

following findings of fact and conclusions of law in accordance 

with Ark. Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
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         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including January 31, 2011.

3.  The remaining stipulations set forth above are hereby   
    accepted.

4.  The claimant failed to proved by a preponderance of the 
    evidence that additional medical treatment is causally  
    related to his work-related incident of January 31, 2011.

5.  The claimant failed to prove his entitlement to any 
         temporary total or temporary partial compensation after
         January 10, 2012.  

                              ORDER

    For the reasons discussed herein, this claim for additional

medical benefits and temporary total and temporary partial

disability compensation must be, and hereby is, respectfully denied

in its entirety and dismissed.  

     All issues not addressed herein are expressly reserved under

the Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA L. BLACK

Administrative Law Judge

CB/dr 
    


