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Claimant was represented by HONORABLE GARY DAVIS, Attorney at Law,
Little Rock, Arkansas.

The respondents were represented by HONORABLE MICHAEL E. RYBURN,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 27, 2013, the above captioned claim came on for a

hearing in Little Rock, Arkansas.  A prehearing conference was conducted in

this matter on January 8, 2013, and a Prehearing Order was filed on that

same date.  A copy of the Prehearing Order was marked as “Commission

Exhibit 1,” and made a part of the record herein without objection, subject to

any modifications made at the full hearing.  

The parties stipulated to the following at the February 27, 2013, full

hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.
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2) The employer-employee-carrier relationship existed at all
relevant times, including May 11, 2011.

3) On May 11, 2011, the claimant suffered a compensable right foot
injury.

4) The claimant’s compensation rates are $461.00 per week for
temporary total disability and $346.00 per week for permanent
partial disability.

5) The parties agreed to reserve any issues not outlined at the full
hearing.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable left shoulder
injury by specific incident on May 11, 2011.

2) If compensability is overcome, whether the claimant is entitled to
all associated medical benefits.

The claimant contended at the full hearing that he sustained a

compensable left shoulder injury by specific incident on May 11, 2011.  The

claimant contended that admitted, compensable injuries were sustained on

May 11, 2011, and some benefits have been paid.  However, the treating

physician has recommended an MRI of the claimant’s left shoulder and the

respondents have failed and/or refused to authorize the MRI.  The claimant

contends that respondents are denying any treatment for the claimant’s left

shoulder.

Respondents contended at the full hearing that the claimant did not
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sustain a compensable left shoulder injury on May 11, 2011.  That the

claimant’s left shoulder injury was not caused by the initial workplace foot

injury.  That the left shoulder injury was not mentioned in the initial injury

report or in any documentation until a report by Dr. Gruenwald dated August

10, 2011.  This was three (3) months after the injury.  There are no objective

medical findings with regard to the claimant’s alleged shoulder injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has failed to prove, by a preponderance of the
evidence, that he sustained a compensable left shoulder injury
by specific incident on or about May 11, 2011.

4) Since the claimant has failed to meet his burden of proof with
regard to compensability, the other issue outlined herein is
rendered moot.

DISCUSSION

The claimant worked for the respondent-employer as a truck-driver.
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The claimant testified his truck-driving duties would also require him, at times,

to  unload,  unbind loads, and mess with chain and binders.  (Tr.p.10, lines

13-15)  The claimant testified that the typical load he would be carrying would

be scrap metal.  (Tr.p.10, lines 16-17)  While performing his work duties for

the respondent-employer on May 11, 2011, the claimant sustained a severe,

compensable right foot injury.  The claimant testified that while attempting to

unload his trailer of scrap metal, he was knocked down by the load.  The

claimant testified as follows regarding the incident which caused his

stipulated, compensable right foot injury:

Q     So what happened when you opened the trailer door?

A     I went back there to unlatch it and get ready to pull on the chain, and you
pull on a chain and walk up the side there out of harm’s way, and nothing
rattled, nothing happened.  I went back to get hold of the chain to open it up
a little more, and it started rattling, and you immediately turn yourself around
and push on the tailgate to stop whatever is rattling.  And the next thing I
know, the tailgate went up over the top of my head, and I was dirty, and there
was something the matter with my right foot.  So it evidently didn’t knock me
out of the way, it – this wheel rolled out beside me, and it had evidently hit my
foot, and the best I can tell, it knocked me down, and I was in harm’s way, and
the wheel just rolled off past me there about ten foot or nine foot.  It had a
pretty good head start on me.  All you can hear when you are behind a tailgate
is just the rattling, and the results, the end result was that it rolled past me.

Q     And ran over your foot?

A     Yeah.  It didn’t knock me out of the way; it knocked me down.  And I
never could figure out why – I’m right-handed, but, I guess, because I didn’t
have no facial injury, and I had cuts on my hand and whatever, I guess I used
my right hand to keep it off my face, and when it knocked me down, my left
hand stopped pushing on the tailgate and caught the fall.
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Q     You caught yourself with your left arm?

A     Yes.  (Tr.p.16, lines 21-25; p.17, lines 1-21)

When questioned about what exactly caused his alleged left shoulder

injury, the claimant could not testify to the exact cause of the alleged left

shoulder injury but gave testimony as to his theory of the cause of the left

shoulder injury:

Q     But at the time this is happening, you told me in your deposition, you
said, “As far as saying I know what happened, I don’t; this is what I think must
have happened”?

A     Yes, this is what I put together.

Q     Okay.

A     The tailgate – we know my foot – we know exactly where my foot was at,
and, to the best of my understanding, the tailgate went over the top of my
head, I couldn’t figure out why, my right hand was on the tailgate, and I guess
it was to protect my face, because it went over the top of me, and that would
leave my left hand behind me.

Q     Okay.

A     I didn’t wright everything down until right before I got a deposition; it was
in my mind, and this is the best I could figure out.  (Tr.p.33, lines 22-25; p.34,
lines 1-11)

The medical records show that the claimant was seen at the UAMS

Medical Center for his right foot injury on May 11, 2011, and was treated by

Dr.  Johannes Gruenwald.   The medical records show that the claimant

underwent multiple surgeries for his compensable right foot injury and

followed-up with Dr. Gruenwald on an out-patient basis on June 23 and June
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29, 2011, as found in “Claimant’s Exhibit 1, pages 17-18". The medical

records show the claimant never reported a left shoulder problem until the

August 10, 2011, report from Dr. Gruenwald found at “Claimant’s Exhibit 1,

p.19".   After Dr. Gruenwald’s August 10, 2011, report, the medical records

show that the claimant did have an x-ray of his left shoulder  which  found  “no

acute  fracture  or dislocation is identified.”  (Cl. Ex. 1, p.20)

With continued complaints of left shoulder pain, the claimant began

treating with Dr. John Wilson.  A UAMS Medical Center report found at

“Claimant’s Exhibit 1 page 32" shows that Dr. Wilson ordered another x-ray

of the claimant’s left shoulder which revealed, “no evidence of acute fracture

or dislocation involving the left shoulder.”  (Cl. Ex.1, p.32)   It is important to

note that Dr. Wilson, in his July 26, 2012, report stated, “I have requested

permission to proceed with workup for his left shoulder, marked restriction of

motion.  This was, according to history, injured at the time of his foot injury.”

(Cl. Ex.2, p.39)  However, it is important to note that the medical records do

not show a report of left shoulder problems until August 10, 2011,

approximately three (3) months after the claimant’s compensable right foot

injury.

The claimant contends he sustained a compensable left shoulder injury

on May 11, 2011, during the same incident which caused his stipulated,

compensable right foot injury.  Respondents contend the claimant did not
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sustain a compensable left shoulder injury by specific incident on May 11,

2011.

ADJUDICATION

The Commission has stated in Henry Weaver v. Precision Packaging,

Full Commission Opinion filed February 2, 1995, (E400880), that pursuant to

Act 796 of 1993, the following must be shown in order to establish

compensability of an injury occurring after July 1, 1993:

(1)     proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)     proof by a preponderance of the evidence that the injury
caused internal or external physical harm to the body which
required medical services or resulted in disability or death;

(3)     medical evidence supported by objective findings, as
defined in Ark. Code Ann.  §11-9-102(16), establishing the injury;

(4)     proof by a preponderance of the evidence that the injury
was caused by a specific incident and is identifiable by time and
place of occurrence.

If the claimant fails to establish, by a preponderance of the evidence,

any of the requirements for establishing the compensability of the injury

alleged, he fails to establish the compensability of the claim, and

compensation must be denied.  Mickel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to meet
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his burden of proving, by a preponderance of the evidence, that he suffered

a compensable injury to his left shoulder on May 11, 2011.  Specifically, I find

the claimant has failed to prove, by a preponderance of the evidence, that he

suffered an injury which arose out of and in the course of his employment with

the respondent and that the claimant has failed to prove, by a preponderance

of the evidence, that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.

The claimant reported to Dr. Wilson that his left shoulder injury began

at the same time of his stipulated, compensable foot injury on May 11, 2011.

However, the medical evidence shows the claimant did not report a left

shoulder problem until three (3) months after the May 11, 2011, compensable

foot injury.  Additionally, the evidence shows the claimant filed an AR-N form

with the Arkansas Workers’ Compensation Commission on June 7, 2011, and

listed only his right foot as being injured on May 11, 2011.  (See, Resp. Ex.1,

p.3)  The question is whether the claimant suffered a left shoulder injury which

arose out of and in the course of his employment with the respondent.  In

other words, was the claimant’s left shoulder condition causally related to his

employment activities with the respondent on May 11, 2011.  I find that the

claimant has failed to meet that burden of proof.  The claimant’s own

testimony reveals he does not know what caused his left shoulder pain that

was reported to Dr. Gruenwald on August 10, 2011.  The claimant’s testimony
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regarding his theory as to what’s causing his alleged left shoulder pain is mere

speculation and conjecture.  Speculation and conjecture, no matter how

plausible, cannot take the place of proof.  (See, Tr.p.32, lines 24-25, p.33,

lines 1-25; p.34, lines 1-11)  When looking at all the evidence in this case, I

must agree with Dr. Charles Pearce in his January 30, 2013, report wherein

he states:

 “It appears to me that there is no documented causal
relationship between this patient’s on-the-job right foot crush
injury that occurred on May 11, 2011, and his complaints of left
shoulder pain, which did not apparently begin until approximately
three months after his index injury.”  (Resp. Ex.1, p.1)

The medical records and the AR-N form filed with the Workers’ Compensation

Commission do not corroborate the claimant’s testimony that his left shoulder

problems began at the same time of his compensable right foot injury.  Based

upon the credible evidence now before the Commission, I find that the

claimant has failed to prove, by a preponderance of the evidence, that he

sustained a compensable left shoulder injury by specific incident on May 11,

2011.

ORDER

The claimant has failed to prove, by a preponderance of the evidence,

that he suffered a compensable injury to his left shoulder while working for the

respondents on May 11, 2011.  Therefore, his claim for compensation benefits

related to his left shoulder is hereby denied and dismissed.
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IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


