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The respondents were represented by HONORABLE RICHARD S. SMITH,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 27, 2013, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted in this

matter on July 25, 2013, and a Prehearing Order was entered on that same

date.  A copy of the Prehearing Order was marked as Commission Exhibit 1,

and made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the August 27, 2013, full

hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all
relevant times, including May 17, 2012.

3) On May 17, 2012, the claimant sustained a compensable left
shoulder injury.

4) Claimant’s average weekly wage of $485.92 would entitle her to
compensation rates of $374 per week for temporary total
disability and $243 per week for permanent partial disability.

5) The claimant is still within her healing period.

At the full hearing, the parties agreed the sole issue to be determined

would be whether the claimant is entitled to additional temporary total

disability benefits from April 10, 2013, through May 24, 2013, plus attorney’s

fees.  (T. p. 5, lines 4-5)

At the full hearing, the claimant contended she has been reinstated her

benefits, but there is still a period of time for which she has not received

benefits.  That period of time is April 10, 2013, through May 24, 2013.  The

claimant contends entitlement to temporary total disability benefits for that

period, plus attorney’s fees.

Respondents contended at the full hearing that the claimant is not

entitled to temporary total disability benefits for the period of April 10, 2013,

through May 24, 2013.  Respondents contended benefits were terminated on

April 10, 2013, based on a letter from Dr. Walsh, at which time he released

the claimant without restrictions.  Respondents contended the claimant was
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not at maximum medical improvement and was not given an anatomical

rating.  Temporary total disability benefits were reinstated on May 24, 2013,

based on a letter from Dr. Pearce, dated May 23, 2013, in which he reinstated

the restrictions.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the
evidence that she is entitled to temporary total disability benefits
for the period of April 10, 2013, through May 24, 2013.

DISCUSSION

The claimant worked for the Arkansas Department of Labor as an

“Administrative Assistant S.”  The claimant testified she did clerical work for

the elevator safety division.  The claimant testified as follows regarding some

of her work duties:
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A I was doing all the clerical work, and I worked for the
elevator safety division.  And I had to prepare all the board
meeting minutes and all the meeting things that were required for
that, and, you know, heavy binders, and books, and things that
I had to prepare.

Q All right.  Is this job very physically demanding?

A The day-to-day stuff is not physically demanding.  The only
time it was physically demanding was when we were doing the
board meetings.

Q What does that mean?  The board meetings, why would
that be physically taxing to you?

A Well, there were lots of binders, three-ring binders, they
were really quite large, and they had to have a lot of
documentation put in each one.  (T. p. 9, lines 5-18)

On May 17, 2012, the claimant sustained a compensable left shoulder

injury while performing her work duties.  The claimant testified as follows

regarding the incident on May 17, 2012, which caused her compensable left

shoulder injury:

A I was getting the board minutes prepared, and I was
getting that all ready for the board meeting.  I got all of it ready,
got it on the cart, took it across the street, we had the board
meeting – got everything ready, the meeting was over with, I was
putting everything back on the cart, putting all the tables and stuff
back in order with the way they were supposed to be, and I was
headed back to the other building.  And when I got to our
building, I was lifting the cart up over the curb, and I don’t know
if it – I just felt something pop in my shoulder and it kind of – 

Q Which shoulder?

A In my left one.
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Q Left shoulder.  Okay.

A And I just went ahead and got everything back in the room.
I sat down at my desk and started working.  And my  left hand
started swelling, and I couldn’t get my wedding ring off.  (T. pp.
10-11, lines 16-25 & 1-6)

The claimant testified that following her compensable shoulder injury

she first treated with her primary care physician, Dr. Derek Bryant.  The

claimant testified she next went to treat with a specialist, Dr. Smitherman, who

diagnosed her with a “slap tear.”  (T. p. 13, lines 5-6)  The claimant testified

Dr. Smitherman ordered her to physical therapy.  The claimant testified she

did undergo physical therapy but felt she was not getting any better and

returned to her primary care physician, Dr. Bryant.  She then asked Dr. Bryant

to refer her to another shoulder specialist and at that time Dr. Bryant referred

the claimant to Dr. Scott Walsh.  The claimant testified she treated with Dr.

Walsh for a period of time but ultimately Dr. Walsh scheduled her for shoulder

surgery on October 23, 2012.  (T. p. 14, lines 10-15) 

The claimant testified that following her shoulder surgery she continued

to treat with Dr. Walsh and perform physical therapy.  However, the claimant

testified ultimately she was referred from Dr. Walsh to Dr. Pearce.  The

medical records introduced by the respondents at the full hearing show that

on March 6, 2013, the claimant treated with Dr. Walsh.  On March 6, 2013, Dr.

Walsh ordered a nerve conduction test.  (RX 1, p. 1)  The medical records
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show a nerve conduction study was conducted on the claimant on March 28,

2013, and came back “ESSENTIALLY NORMAL NCV/EMG EXAM OF THE

LEFT UPPER EXTREMITY.”  (RX 1, p. 3)  Following the nerve conduction

study, the claimant returned to Dr. Walsh on April 10, 2013.  Dr. Walsh’s

April 10, 2013, report states “I really don’t know what else to offer her.”  Dr.

Walsh went on to state in his April 10, 2013, report “She wants to move

forward and I am going to release the restrictions.  Let her pursue work.”  (RX

1, p. 4)  The medical records show the claimant next treated with Dr. Charles

Pearce on May 23, 2013.  Dr. Pearce’s May 23, 2013, report states “Activity

is restricted as follows:  no lifting over 10 no overhead work.”  (RX 1, p. 5)  

The claimant seeks temporary total disability benefits for the period

between April 10, 2013, and May 24, 2013, for her compensable left shoulder

injury, plus attorney’s fees.  Respondents contend claimant is not entitled to

temporary total disability benefits from April 10, 2013, through May 24, 2013.

ADJUDICATION

The claimant seeks temporary total disability benefits for her stipulated

compensable left shoulder injury for the period of April 10, 2013, through

May 24, 2013.  In order to be entitled to temporary total disability benefits, the

claimant has the burden of proving by a preponderance of the evidence that

she remained within her healing period and that she suffered a total incapacity
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to earn wages.  Ark. State. Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).

In the case at hand, even though the claimant may have remained

within her healing period during the period of temporary total disability

requested, she has failed to prove by a preponderance of the evidence she

was totally incapacitated from working between April 10, 2013, and May 24,

2013.  The medical documentation now before the Commission shows that on

April 10, 2013, Dr. Walsh released all the claimant’s work restrictions.  (RX 1,

p. 4)  There are no other medical records after April 10, 2013, until May 23,

2013, when Dr. Pearce placed the claimant on a no ten pound overhead work

restriction.  (RX 1, p. 5)  Even Dr. Pearce’s May 23, 2013, report does not

completely restrict the claimant from doing any type of work.  It is also

important to note Dr. Walsh’s May 24, 2013, report wherein he states:

At this point it has been over 6 months since decompression
surgery and I have no idea why her recovery has been so
convoluted.  I have not experienced another patient having such
a hard time getting over the surgery.  Another curious aspect is
she did fine for about 2 months and was moving the arm around
and very pleased with the pain relief and then all of a sudden
everything got worse again.  We have done nerve conduction
studies, bone scans looking for reflex sympathetic dystrophy, and
I cannot find any explainable reason for her ongoing trouble.
(CLX 1, p. 1)

Additionally, the claimant testified as follows regarding any “no work”

restrictions from April 10, 2013 through May 24, 2013:
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Q And on May the 24th, 2013, Dr. Pearce took you off work?

A Yes, sir.

Q And in that interim, no physician took you off work?

A Well, there was no one that could do that.  Dr. Bryant – 

Q Well, so, is that correct, that no physician took you off
work?

A That’s correct.  (T. p. 31, lines 10-16)

The credible evidence now before the Commission simply does not

establish by a preponderance of the evidence that the claimant suffered a

total incapacity to earn wages between April 10, 2013, and May 24, 2013.

Therefore, I find the claimant has failed to prove by a preponderance of the

evidence that she is entitled to additional temporary total disability benefits

from April 10, 2013, through May 24, 2013.

ORDER

In accordance with the findings of fact and conclusions of law set forth

above, this claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


