
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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Hearing before Chief Administrative Law Judge David Greenbaum October
25, 2013, at Jonesboro, Craighead County, Arkansas.

Claimant represented by Mr. Phillip Wells, Attorney-at-Law, Jonesboro,
Arkansas.

Respondents represented by Mr. Guy Alton Wade, Attorney-at-Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted October 25, 2013, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on September 25,

2013, and a Prehearing Order was filed on said date.  At the hearing, the

parties announced that the stipulations, issues, as well as their respective

contentions were correctly set out in the Prehearing Order as well as offered

additional stipulations as set out below which reduced the disputed issues
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requiring adjudication.  A copy of the Prehearing Order was introduced,

without objection, as “Commission’s Exhibit 1.”

It was undisputed that the employee/employer relationship existed at

all relevant times, including January 22, 2013; and that respondents had

controverted this claim in its entirety for purposes of attorney’s fees.  At the

hearing, it was stipulated that the claimant’s average weekly wage was

$778.39 which would entitle her to compensation rates of $519.00 per week

for temporary total disability and $389.00 per week for permanent partial

disability if the claim was found compensable.

At the prehearing conference, the claimant contended, in summary, that

she sustained a compensable right shoulder injury as the result of a specific

incident arising out of and during the course of her employment on January

22, 2013; that respondents should be held responsible for all medical and

related treatment, together with continued reasonably necessary medical

treatment; that she was entitled to temporary total disability benefits for the

period beginning May 1, 2013, and continuing through July 25, 2013; that, in

addition, she sustained a ten percent (10%) impairment to the upper extremity

equivalent to a six percent (6%) whole body impairment; and that a

controverted attorney’s fee should attach to any benefits awarded.  The

claimant reserved the issue of wage-loss disability pending a determination
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on compensability.

The respondents contended that the claimant did not sustain an injury

arising out of and during the course of her employment.  Alternatively,

respondents asserted a notice defense, maintaining that the claimant failed

to timely report any injury until February 4, 2013, and that it would not be

responsible for any benefits prior to said date.

At the hearing, respondents further acknowledged that the period of

temporary total disability claimed, as well as the impairment rating issued, was

not in dispute in the event the claim was found compensable.  Further, at the

hearing, the parties agreed to submit the issue of claimant’s entitlement to

wage-loss disability, if any, as an issue.  Accordingly, by agreement of the

parties, the issues presented for determination were limited to:

1) Compensability.

2) Entitlement to wage-loss disability.

Concerning the issue of wage-loss disability, claimant conceded that

although she voluntarily retired from her employment with the school district,

her plans were to continue working in some other capacity which would qualify

her for wage-loss disability because her impairments prevented her from

engaging in other work activities earning the same or similar wages.

Respondents contended that it made suitable employment available to the



4CORDEL – G305062

claimant and that because the claimant voluntarily left her job, she was not

entitled to wage-loss disability.  Respondents contended that in the event the

claimant could prove a compensable injury, she would be limited to the

stipulated benefits.  (Tr.7-10)

The claimant, Peggy L. Cordell,  was the only witness to testify.   The

record is composed solely of the transcript of the October 25, 2013, hearing

containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant as proven, by a preponderance of the credible evidence,

that she sustained a compensable injury to her right shoulder as the

result of a specific incident arising out of and during the course of her

employment on or about January 22, 2013, which required medical
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services and resulted in disability and which has been established by

medical evidence supported by objective findings.

4. Respondents are responsible for all outstanding medical and related

treatment and remain responsible for continued reasonably necessary

treatment, if necessary.

5. The claimant is entitled to temporary total disability benefits for the

period beginning May 1, 2013, and continuing through July 25, 2013.

6. The claimant’s healing period ended on July 25, 2013.

7. The claimant has sustained a six percent (6%) whole body impairment

as the result of her compensable injury and surgery.

8. The claimant is not entitled to any wage-loss disability in excess of her

physical impairment pursuant to Ark. Code Ann. §11-9-522.

9. Claimant’s attorney is entitled to the maximum statutory attorney’s fee

on all benefits hereinafter awarded pursuant to, and limited by, Ark.

Code Ann. §11-9-715.

DISCUSSION

The relevant facts in this claim are primarily undisputed.  I found the

claimant  to  be  a  credible  witness.  Again,  the  claimant’s  description  of

a work-related incident and its prompt reporting is not disputed by the

employer.  There is no credible evidence whatsoever that the claimant
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experienced any right shoulder problems before January 22, 2013.  The

medical evidence reflects that the claimant’s injury manifested itself

immediately after the January 22, 2013, incident, and is logically attributable

to the incident described.  Admittedly, there is no history of a work-related

injury contained in the report of Ted Phillips, APN, who performed a physical

examination of the claimant on February 1, 2013.  However, the record

reflects that the claimant saw Mr. Phillips for a previously scheduled physical

examination required in order to drive a bus.  The claimant passed the

physical examination, but was referred to an orthopedic specialist to examine

her shoulder.  The claimant maintained that she gave both Mr. Phillips and the

orthopedic physician to whom she was referred a history of her injury which,

again, is not contained in the initial medical; however, is clearly identified in

the patient history given to Dr. Samuel Meredith, the primary treating

physician.  Further, the claimant filed a formal report of injury on February 4,

2013, prior to seeing Dr. Meredith.  The employee’s notice of injury was filed

before  the  claimant  learned  the  true  nature  and  extent  of  her  injury. 

(Jt. Ex. 1)

Although respondents have asserted a notice defense, maintaining that

the claimant failed to report any injury until February 4, 2013, and that it would

not be responsible for any benefits prior to said date, no benefits are being
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claimed before the formal report of injury.  As reflected above, the parties

have stipulated that in the event compensability is found, that the claimant is

entitled to the period of temporary total disability claimed, as well as the

impairment rating assigned by Dr. Meredith.

The claimant, Peggy L. Cordell, testified in her own behalf.  Again, the

medical records reflect that the claimant sustained an injury to her right

shoulder supported by objective findings.  The claimant denied having any

problems with her right shoulder requiring medical treatment before January

22, 2013.  The claimant’s description of the injury, her subsequent physical

problems, initial medical treatment and reporting of the injury is set out below:

Q     ...If you would, in your own words describe for the Judge what happened
on January the 22nd of 2013.

A     Okay.  I got on the bus and started my regular bus route, and I had
listened – I listened to the weather every morning, you know, it was in
January, you want to know, but we had winds that were blowing, north winds
that were blowing from 40 miles per hour gusting to 60 miles per hour.  And
I ran my route as usual, and then when I got to a certain point, I was to drive
east to west on Highway 70.  I had stopped and picked up two children in front
of the post office at Heth.  It was all I could do to get the door open and hold
it open with the wind blowing.  The kids got on the bus, and as soon as the
second student got on the bus and I went to – because I’m having to hold the
door open because the wind was going to slam it shut on them, you know, and
when I went to – 

Q     Now, Ms. Cordell, I need to stop you.  What you’re doing now is you’re
showing what your arm and the hand was doing.

A     Yeah, you open your bus door, you’re going to pull forward and you’re
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going to go out with it like that.

Q     Okay.  What do you actually have in your hand?

A     It’s the handle for the bus, you know, and you have to – it has a lever that
holds it in place, and you have to take your thumb and lift that off of the handle
and pull it in and then out.

Q     Was your hand and arm extended at this time?

A     Yes, it was extended.

Q     Okay, then if you would, describe what happened.

A     Okay.  Once the students got on the bus, you know, and I’m holding it for
them until they get on the bus, and then when I get ready to so-called pull it
back in, it didn’t need pulling back in.  It slapped my arm, it pushed me.  I don’t
know exactly what happened, but that’s when I was injured.  I just turned
loose of the – you know, when I realized I was hurt.

Q     Was there a significant amount of force created by the wind?

A     Oh, yes.  Evidently, we got one of those 60 mile per hour gusts.  I’m not
sure but I just – I mean, that’s what I’m saying, I didn’t have to pull at all.  It
pushed my arm towards me, and that’s when I – I just said, “I’m hurt.”  I mean,
it just hurt.  You know, I thought maybe pulled a muscle or something.

Q     Where was the pain located?

A     In the shoulder and arm.

Q     Okay.  And you realized when that – that wind gust blowing your arm,
you realized immediately that you had pain in your arm and shoulder?

A     Yes.

Q     Now, how many more students did you have to get off after that incident?

A     I had eight more students that loaded.
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Q     After that incident did you continue to have pain and discomfort in your
arm and shoulder?

A     Yes.

Q     Okay.  Were you able to do your job?

A     Well, I continued to do it.  I just, like I said, I thought I strained it, you
know, and I thought it was going to get better.  You know, I didn’t see any
need and I did – when I got to the bus shop that morning, that’s where we
park the buses, I told the people that were inside the bus shop, I said, “If
something comes up from this,” But, you know, I told them, I said, “My arm
was hurt this morning with the door,” you know, “The wind blowing it.”  And I
told them, you know, I said, “But I think it’s just a pulled muscle, or pushed
muscle, or jammed muscle, I don’t know what it was.”  And I did, I assumed
it was just going to get better, you know.

Q     But you did tell folks there at the bus stop?

A     Yes, I did.

Q     And describe – was that in the morning?

A     That was the morning run, yes.

Q     And were you able to work that day?

A     Yes, I did, I continued to work.

Q     Okay.  Now, as far as notifying any other administrative person, did you
notify anybody that day?

A     No.

Q     Did you continue working that period of time?

A     Yes.

Q     Okay.
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A     Yes.

Q     Describe how long the pain and discomfort in your shoulder lasted.

A    It continued, I mean, it wasn’t like it was excruciating unless – you know,
it’s kind of like if you hurt your back, you’re okay until you move a certain way
or move it a certain way and then you hurt.  But, I mean, as a steady – I just
kept thinking, okay, it’s a sore muscle, you know, that’s – and I continued
driving until I went to the doctor on the – I think it was around the first of
February.  I went for a bus physical, and it was time for me to get my regular
medications refilled, renewed.  It was time for a doctor’s visit anyway, so – and
I knew that I had to have the bus physical done and everything and I talked
to him.  You know, I did everything I needed with him and he did the bus
physical, but I told him about my arm being tender, you know, it was still sore,
you know.  And he made me move it in several different directions and this,
that and the other, and he, you know, he didn’t make a statement, he said, but
I couldn’t tell – 

MR. WADE:     Your Honor, I’m going to object to what the doctor
said.  Those records are in evidence.

JUDGE GREENBAUM:     Sustained.

BY MR. WELLS:

Q     You can’t, Ms. Cordell, you can’t testify as to what a person said.  That’s
what we normally call hearsay.

A     Ok, I’m sorry.

Q     But you had a physical?

A     Yes.

Q     Did you pass it?

A     Yes.

Q     Okay.  Did you continue to have problems with your shoulder?
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A     Yes.

Q     Now we’ve got a – there was a form that was introduced that was talking
about, I think, February the 4th.  When was that form filled out involving Sherry
Thomas?

A     That’s when I went and let her know I had been injured on the bus, you
know,  because  it  wasn’t  getting better.  The arm wasn’t getting better.
(Tr.14-19)(Jt. Ex. 1)

As noted above, the claimant was scheduled for a regular physical

examination by her family physician on February 1, 2013.  The claimant was

referred to an orthopedic specialist because of her right shoulder complaints.

The claimant was examined by Dr. Samuel Meredith on February 12, 2013.

The history contained in the initial report from Dr. Meredith is consistent with

the claimant’s description of her injury.  Following a physical examination and

x-rays, Dr. Meredith’s initial diagnosis was shoulder strain.  He further noted

that the claimant’s primary care provider informed her of a possible rotator cuff

tear.  Dr. Meredith treated the claimant conservatively.  The claimant returned

to Dr. Meredith on February 28, 2013, at which time she had a better range

of motion.  At that point, Dr. Meredith recommended physical therapy while

noting that the claimant had been relieved of the necessity of operating the

heavy door mechanism on the school bus so as not to be under any

overloaded work.  After the claimant returned to Dr. Meredith on April 2, 2013,

he recommended a MRI which revealed a significant tear in the right rotator
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cuff.  Dr. Meredith then recommended, and performed, arthroscopic repair of

the right shoulder.  (Cl. Ex. A, pp.1-6)

In a report dated August 5, 2013, Dr. Meredith opined that the claimant

reached maximum medical improvement on July 25, 2013, at which time he

assigned a permanent impairment rating.

On cross-examination, the claimant acknowledged that at the time Dr.

Meredith released her on July 25, 2013, he did not place any restrictions on

the claimant’s activities.  On further cross-examination, the claimant

acknowledged that the new school year began in August, 2013; however, that

she elected to voluntarily retire and begin receiving her early retirement

benefits.  (Tr.43-45)

ADJUDICATION

Based upon the stipulations of the parties, two (2) issues have been

presented for determination.  The primary issue concerns compensability.  If

overcome, claimant’s entitlement to wage-loss disability, if any, must be

addressed.

COMPENSABILITY

For the claimant to establish a compensable injury as a result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002),
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must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and
in the course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal
or external physical harm to the body which required medical services or
resulted in disability or death;

3.    medical evidence supported by objective medical findings, as defined in
Ark. Code Ann. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by
a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails

to establish the compensability of the claim, and compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).

A claimant is not required to establish the causal connection between

a work-related incident and an injury by either expert medical opinion or

objective medical evidence.  See, Wal-Mart Stores, Inc. v. Van Wagner, 337

Ark. 443, 990 S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established between an

employment-related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a reasonable period of time
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following the incident so that the injury is logically attributable to the incident,

where there is no other explanation for the injury.  Hall v. Pittman Construction

Co., 234 Ark. 104, 357 S.W.2d 263 (1962).   However, if the disability does

not manifest itself until months after the accident, so that reasonable men

might disagree about the existence of a causal connection between the

accident and disability, the issue becomes a question of fact for the

Commission’s determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).  See also, Wentz v. Servicemaster, 75 Ark. App. 296, 57

S.W.3d 753 (2001). 

The claimant has satisfied each and every requirement necessary to

establish compensability of her claim.  The claimant’s injury occurred on or

about January 22, 2013.  The claimant’s symptoms manifested themselves

immediately after the incident.  The claimant initially reported her complaints

to co-workers.  She subsequently filled out a Commission Form AR-N, after

which she sought medical treatment.  The claimant’s credible testimony,

together with the medical evidence supports the causal connection between

her work-related incident and her right shoulder injury.

It  is  well-settled  that  the  claimant  has  the  burden  of  proving  the

job-relatedness of any alleged injury, without the aid of any kind of

presumption in her favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368,
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247 S.W.2d 964 (1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248

S.W.2d 111 (1952).  The burden of proof claimant must meet is

preponderance of the evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark.

465, 425 S.W.2d 629 (1970).  Under prior law, it was the duty of the

Commission to draw every legitimate inference in favor of the claimant and to

give the claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not a

claimant  has  met  the  burden  of  proof  be  weighed  impartially,  without

giving the  benefit  of  the  doubt  to  either  party.   Arkansas  Code Annotated

§11-9-704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521

(1989); Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this impartially, without giving the benefit

of the doubt to either party, I find that the claimant has proven that she

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.

WAGE-LOSS DISABILITY

Ark. Code Ann. §11-9-522 provides, in part:

(b)(1)     In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of permanent
physical impairment, the Workers’ Compensation Commission
may take into account, in addition to the percentage of
permanent physical impairment, such factors as the employee’s
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age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

(2)     However, so long as an employee, subsequent to his or
her injury, has returned to work, has obtained other employment,
or has a bona fide and reasonably obtainable offer to be
employed at wages equal to or greater than his or her average
weekly wage at the time of the accident, he or she shall not be
entitled to permanent partial disability benefits in excess of the
percentage of permanent physical impairment established by a
preponderance of the medical testimony and evidence.

(c)(1)     The employer or his or her workers’ compensation
insurance carrier shall have the burden of proving the
employee’s employment, or the employee’s receipt of a bona fide
offer to be employed, at wages equal to or greater than his or her
average weekly wage at the time of the accident.

(2)     Included in the stated intent of this section is to enable an
employer to reduce or diminish payments of benefits for a
financial disability, disability in excess of permanent physical
impairment, which, in fact, no longer exists, or exists because of
discharge for misconduct in connection with the work, or
because the employee left his or her work voluntarily and without
good cause connected with the work.

Again, it is undisputed that the claimant took voluntary retirement.  At

the conclusion of the hearing, the parties stipulated that, if called to testify,

Cheryl Owens, the superintendent of the school district would testify that there

was a contract available to the claimant to sign to work the school year

following her injury, but that the claimant had already made up her mind that

she was leaving the school district at the end of the 2013 school year.

I find that the claimant had a bona fide and reasonable, obtainable offer
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to be employed by the school district and that she voluntarily left her

employment.  Accordingly, the claimant is not entitled to permanent disability

benefits in excess of her impairment.  Further, despite the claimant’s assertion

that she was precluded from returning to other types of work, this is merely a

conclusion not supported by the medical evidence.  The claimant

acknowledged that she was released to return to work without restrictions.

AWARD

Respondent, Arkansas School Boards Association Workers’

Compensation Trust, is hereby directed and ordered to pay all hospital,

medical, and related expenses as the result of claimant’s compensable injury

and respondents remain responsible for continued reasonably necessary

medical treatment.

Respondents are further directed and ordered to pay, to the claimant,

temporary total disability benefits at the rate of $519.00 per week beginning

May 1, 2013, and continuing through July 25, 2013.  

Additionally, respondents are directed and ordered to pay to the

claimant permanent impairment benefits at the rate of $389.00 beginning July

26, 2013, and continuing for twenty-seven (27) weeks, representing a six

percent (6%) whole body impairment.

All accrued benefits shall be paid in lump sum and without discount.
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Additionally, claimant’s attorney, Mr. Phillip Wells, is hereby awarded

the maximum statutory attorney’s fee on all indemnity benefits awarded

herein, one-have (½) to be paid out of the claimant’s benefits and one-half (½)

to  be  paid  by  the  respondents  pursuant  to,  and limited  by  Ark.  Code

Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


