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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G201200

STEPHANIE COOPER, EMPLOYEE CLAIMANT

VAN BUREN COUNTY SPECIAL SCHOOL, EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,                      
INSURANCE CARRIER                                      RESPONDENT 

                 OPINION FILED DECEMBER 19, 2013

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, in
Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Scott Willhite, Attorney at Law,
Jonesboro, Arkansas.  

Respondents were represented by Ms. Melissa Wood, Attorney at
Law, Little Rock, Arkansas.   

                   STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on October 14,

2013, in Little Rock, Arkansas.  A Pre-hearing Order was entered

in this case on August 5, 2013.  This Pre-hearing Order set out

the stipulations offered by the parties, and outlined the issues

to be litigated at the hearing, as well as the parties’

contentions.  

     By agreement of the parties, the stipulations applicable to

this claim are as follows:
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     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including January 23, 2012.

3.  The claimant’s average weekly wage at the time of her

incident was $295.17, which entitles her to compensation rates of

$197 and $154.

4.  The claimant has been assessed a 7% permanent partial

impairment rating, which has been accepted by the respondent-

insurance carrier.  In the event this claim is found not to be

compensable, the respondent-insurance carrier is not asking for

reimbursement for payment of this impairment rating.

5.  The claimant was released as having reached maximum

medical improvement by Dr. Cathey on March 27, 2012.    

     6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

7.  This claim for benefits has been controverted in its 

entirety by the respondent-insurance carrier.    

By agreement of the parties, the issues to be presented at

the hearing were as follows: 

1.  Compensability of the claimant’s alleged back injury.   

2.  Whether the claimant is entitled to additional 
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medical treatment associated with her back injury, including the

back surgery performed by Dr. Shahim.

3.  Whether the claimant is entitled to temporary total

disability compensation from December 1, 2012 until March 7, 2013,

and May 2, 2013, to a date to be determined.

4.  Attorney’s fees.      

     The claimant’s and respondents’ contentions were set forth in

their responses to the Pre-hearing Questionnaire, and at the time

of the hearing.  Said contentions are hereby incorporated herein by

reference.     

     The documentary evidence submitted in this case consists of 

the hearing transcript of October 14, 2013, and the documents

contained therein.  Dr. Reza Shahim’s Oral Deposition of June 26,

2013, has also been made a part of the record.  It is retained in

the Commission’s file. 

  The following witness testified at the hearing: the

claimant.                

                           DISCUSSION

        The claimant, age 37(02/25/76), has a General Education 

Diploma(GED), and some vocational training as a certified nursing

assistant(CNA).  The claimant has previously worked at a couple of

convenience stores and the Special School on the South Side.     
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In January of 2012, the claimant was working for Van Buren

County Special Schools.  Her most recent employment with the school

district began in August of 2008.  At the time of her incident, the

claimant’s job duties included basic childcare, of feeding, and

developing and implementing lesson plans for the 18 to 24 month-

olds.  The claimant performed two separate duties for the school

district.  In addition to her childcare duties, she drove the

passenger van.  

     Specifically, the claimant drove the van in the mornings from

approximately 6:15 a.m., until 8:15 a.m., and then she worked in

the classroom.  The claimant performed childcare services in the

classroom from 8:15 a.m., until 2:30 p.m., and then she would do

her afternoon bus route.  The claimant testified that she was about

to get into the passenger van when her accidental back injury

occurred, at around 2:30 p.m., on January 23, 2012.  

     The claimant explained:

Q     All right.  Tell us what happened on that day.

A     I had taken my kids out and loaded them onto their 
buses that they had went on, and I went to get onto my van.
And as I was getting into my van, the man that lets the vans
go, he tells us that everything is clear, you know.  And says,
okay, you can leave, and then you can leave.  Well, he cleared
the van next to me to go, and as she was leaving, the bumper
of that bus caught my door with me holding on to it and
pulled– pulled the door out of my hand, jerking me, because I
had my hand on the steering wheel and my hand on the door, and
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I was kind of standing in the step-well of the van.  And as it
jerked the door, it pulled me around, and I fell down into the
step-well, and it jerked the door on around to the front of
the van.

     According to the claimant, following this event, she 

experienced a warm burning sensation in her hind-end area on her

left side.  The claimant reported her injury that day to Debbie

Evans, the childcare coordinator.  However, the claimant was able

to drive her bus route.  The claimant stated that by the time she

completed her bus route, she went from a burning sensation, to a

tugging sensation.  She essentially testified that on the day of

her event, she reported it to her supervisor, Neil Wilkins, Jr.

The claimant denied that she worked the day following her incident.

    The claimant agreed that she did not seek medical treatment

until some three days later, on January 26, 2012.  At which time,

Mr. Wilkins suggested that the claimant seek medical treatment.

According to the claimant, Mr. Wilkins had her come in and complete

the necessary paperwork for her incident.  Thereafter, the claimant

sought treatment from Conway OccuMed, under the care of Dr. Sharon

Meador, on January 26, 2012.  

     With respect to her medical visit with Dr. Meador, the 

claimant testified:

Q Okay.  It reports that the history that was given that
day says, Ms. Cooper was getting into the driver's side of a
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work van with her hand on the door when another van's bumper
struck her door and bent it forward toward the hood of the
van, is that what you told them?

A Yes, sir.

Q Is that what happened?

A Yes, sir.

Q Okay.  It says, Ms. Cooper sustained a jerk on her arm,
is that true?

A Yes, sir.

Q She did not fall down.  The door swung back and struck
her left foot.  Is that what happened?

A Yes, sir.

Q All right.  Now, you've described generally what you felt
following this incident.  How have those symptoms progressed
to the point you see the doctor on January the 26th?

A Each day I was a little more stiff.  I had a little more
aches.  And then whenever I went in to see her I was still
pretty sore.  And then she did her exam, and then I was really
sore.

     The claimant verified that she continued with treatment for

her back at Conway Occumed.  On February 3, 2012, she underwent an

MRI of her lower back, and then Dr. Meador referred her to Dr.

Blankenship.  The claimant underwent an injection to her lower back

by Dr. Nallu, and then returned to see Dr. Blankenship for a few

visits.  

     Next, the claimant underwent initial evaluation by Dr. Cathey

on March 27, 2012.  Prior to this date, the claimant had been off

work some, and was later totally taken off work.  She admitted that

she received some temporary total disability compensation. 
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     At the point that the claimant began treating with Dr. 

Cathey in March of 2012, she was experiencing sharp, constant pain,

burning in the left lower part of her back, in her hip, and down

her leg to her heel.  

     The claimant admitted that before her work incident, she had

some prior back issues.  Upon being presented with a copy of a

prior MRI dated August 8, 2003, the claimant explained that this

was done due to a motor vehicle accident.  According to the

claimant, she was rear-ended on her way to Children’s Hospital.

The claimant essentially testified that she sustained a bulging

disc, for which she received injections, pain medication, and

physical therapy.  

     She explained:

Q -- following that accident, how did your back feel then,
let's say, beginning in 2004 --

A Uh-huh.

Q -- how did you feel physically?

A I was good.  I was cautious whereas before I never really
paid any attention to what I did, you know.  If I felt like
doing something, I just did it.  But then after the injury, I
was a little more cautious about things that I did, and just
approached them in a different way, and just went on about
every day life.

Q Okay.  Were you restricted in any way from what kind of
work duties you could perform from 2004 up to 2009?

A No, sir.  I did everything, everything that was required
of my job duties.
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     The claimant admitted that she was involved in another motor

vehicle accident in 2010, wherein she ran off the road to avoid a

head-on collision with a gas truck.  However, the claimant denied

that there was any impact as a result of this 2010 incident.

Nonetheless, the claimant did seek conservative medical treatment,

in the form of physical therapy, which involved heat and massage

therapy to her back. According to the claimant, the accident

occurred in the summertime, but when school started in August of

2010, she returned to her regular job duties for the school

district.  She denied any difficulties performing her job duties at

the school district once school started in August of 2010, up to

the date of her injury of January of 2012.  

     Upon further questioning, the claimant gave a more detailed

description of her job duties as a childcare giver, during the

period of late 2010, 2011, and early 2012.  Her duties included,

among other things, lifting children that weighed up to 60 or 70

pounds, moving furniture, sweeping, mopping, vacuuming, installing

car seats, and driving her bus route. 

     Regarding her attempt to return to work, the claimant 

verified that at the time of her visit with Dr. Cathey, she was

released to return to work.  

     Specifically, the claimant explained:

Q Did you try to go back to work then in late March of
2012?
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A Yes, sir.

Q All right.  Tell us how that went.

A It did not go well.  I was unable to perform my duties.
I attempted it.  I come home.  I was in so much pain.  I
scheduled an appointment with my family doctor, and he took me
off work, and then got my pain issues back under control, and
sent me to Dr. Shahim.

Q Okay.  Had your -- up to the point you see Dr. Cathey,
had your symptoms gotten any better, any worse, or stayed
about the same from the point of the injury to that date?

A They were gradually getting worse.

Q All right.  So then Dr. Cathey releases you, and for what
period of time do you actually go back to work?

A I'm not real sure.  I want to say I think it was just a
day or so, not long at all.

Q All right.  And so you try to go back to work, and then
you're off again?

A Yes, sir.

     The claimant began treating with Dr. Shahim as a result of a

change of physician.  Her first visit with him was on July 19,

2012.  According to the claimant, from late March of 2012, until

December of 2012, she went from walking very slowly and doing very

little, to living in her bed.  She testified that there were times

she would try to get up out of bed using her walker and would fall,

and would be there until her children got home. The claimant

testified that her children assumed the role of being the parent.

She further testified that her children did her cooking and helped

each other with their homework because she was unable to do so.
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    Following back surgery, the claimant testified that she no

longer had the pain down the back of leg.  Also, the constant

throbbing and sharp shooting pain in her lower back resolved.  She

testified that prior to her surgery, she characterized her pain as

a ten plus, and a three after the surgery on a scale of one to ten,

with one being not too bad and ten being horrific pain.  According

to the claimant, after her surgery, she was able to get in and out

of the bathtub, go to the bathroom by herself, drive, attend ball

games and do light cooking.  The claimant testified that she was

not a 100 percent, but she was able to just start living again.  

     The claimant verified that she returned to work on or about

March 10, (2013), with all the modifications.  She stated that this

was going really good until around the first part of May.

According to the claimant, she had a couple of incidents out on the

playground while at work that kind of set her back a little bit.

The claimant has been off work since May 2, 2013, through the date

of hearing.  

     Upon further questioning, the claimant gave a detailed 

description of an incident on the playground wherein she had been

placed in the classroom with the three to four-year olds, and one

of the male students pushed her from behind in a playful manner and

jarred her back.  The claimant testified that there was another

incident during the first part of May that involved one of her

students having a temper tantrum on the floor.  According to the
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claimant, she attempted to walk around the child, and as he kicked,

she stepped and tripped over him.

     The claimant stated that this incident caused her symptoms to

change.  She explained:

Q Tell me how it changed, how the symptoms changed.

A The pulling in my back has come back, and the pain in my
hip, not all the way down my leg, but kind of towards my mid-
thigh, I have a dull ache, sometimes a sharp pain.  Nothing
like it was before.  It's still bearable, but it did change
the result of from what it was from right after surgery.

Q Okay.  Now, up to -- I know you were working up to about
May 1st.  But during the time you were working, what was your
pain level on that same one to ten scale?

A Maybe a five.

     Since this time, the claimant stated that her pain level has

worsened, but is still bearable.  She continues under the care of

Dr. Shahim.  The claimant has undergone additional injections for

her symptoms since May 2, 2013.  However, she basically stated that

these helped, but not for very long.  Her next appointment with Dr.

Shahim was scheduled for November 4th or 5th.  

     The claimant denied that she is physically able to return to

her job in the near future because she is unable to do the

slightest things.  

     With respect to her daily activities and a typical day in her

life, the claimant explained:

A Well, I do cook now.  It all comes from a box or a can,
but I can do that.  I can't stand at the stove long enough to
make a homemade meal like what I would -- used to would make,
but I'm able to get up and do, at least do what I need to do.
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I do fold my laundry now.  I can't put clothes out of the
washer into the dryer and get them out of the dryer, but my
kids can bring them and put them on the table where it's high
enough that I can reach them, so.  And I can sit with my kids
and help them with their homework.  So I'm able to -- I'm able
to do some of the things that I need to do as a parent, as an
adult, but not the things that I would love to do as I did
before.

     She verified that Risk Management Resources paid for her 

medical care up until their letter of November 28, 2012, which

indicated that they were not going to pay for any more of her

medical care.  Since this time, the claimant has used her private

health insurance to pay for her medical bills.   

     The claimant verified that she was off work from December 1,

2012, until March 10, 2013.  She then worked from March 10, 2013,

until May 1, 2013.  The claimant verified that she has not returned

to work for any employer since this time due to back related

issues.

     Regarding her prior employment with the school district, the

claimant admitted that she worked for the Special School back in

2002 and 2003, and had to quit her job there due to back issues.

However, the claimant testified that in 2008, they convinced her to

resume her employment them.          

     On cross-examination, the claimant verified that during her

motor vehicle accident of 2003, she injured her lower back.  The

claimant admitted that she treated with her family doctor, Dr. Jose

Abiseid. She admitted that during her deposition, she testified
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that her symptoms at that time were pain down both of her legs, but

mostly on the left side in 2003.  The claimant also had pain and

numbness in her lower back.

    Following the 2003 accident, the claimant admitted she was

protective of her back, and more attentive and did not do things,

and put thought into how she did things whereas before she did not.

She admitted to stating during her deposition that she managed the

pain, and if she did not aggravate it, then she was able to

function. The claimant admitted that she settled this motor vehicle

accident claim for $20,000 to $25,000.  The claimant also treated

with a chiropractor for this 2003 incident.  

     Under further cross-examination, the claimant verified that 

she had an injury in the past while working for the Arkansas Health

Department.  The claimant explained:

Q You strained a muscle in your lower back?

A I think it was more my upper back, but --

Q Can you tell the Judge what happened?

A I was lifting a patient, transferring them from the bed
to the chair.  And she had went into a spasm and grabbed the
bed railing and caused me to pull, as I twisted to put her in
her chair, it caused me to pull a muscle in my back.

Q Approximately when did this happen?

A Oh, man.

Q Would it have been before the 2003 accident or after?
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A I'm thinking before.

Q You didn't turn it into workers' comp, is that correct?

A We filed a thing, but I just rested for a couple of days,
and it was resolved.

     The claimant admitted that she filled out a report for the 

two incidents that occurred at the school district following her

back surgery.  The claimant admitted that with her modified duties,

the respondent-employer had an aide in the room with her at all

times, and if there was anything involving lifting or bending, the

other tech was required to do it.           

     Under questioning involving a medical report dated 1997, 

wherein the claimant mentioned back pain, upper and lower back

pain, and that her feet were swelling, she stated that this was

probably related to the incident while working for the Department

of Health.  

     Regarding a medical report from her family doctor dated July

14, 2003, the claimant admitted that this visit occurred after her

motor vehicle accident.  At that time, she was continuing to

experience numbness in her buttock and left leg.  She returned for

a follow-up visit on August 6, 2003, and they sent her for a

cervical MRI, because she was concerned about left hip numbness. 

     Under further cross examination, the claimant testified:

Q You went back in a few days later, just two days later,
on August 8th, and indicated that you were having great pain
in your lower back, and that you had consulted a lawyer.  Does
that sound correct?
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A Maybe, yes.

Q All right.  And then on August 19th, it looks like you
saw Dr. Ron Williams.  Does that sound correct?

A That does sound correct.

Q His record reflects that you were complaining of back
pain radiating to all of your toes of your left foot.  Does
that sound right?

A Yes, ma'am.

Q Some of the things that were aggravating your pain
included walking, standing, or sitting.  Does that sound
right?

A Yes, ma'am.

Q We have an office record dated September 23rd of 2003,
showing that you had a fall, and you had sharp pain down your
leg.  Does that sound correct?

A Yes, ma'am.

Q It looks like on October 2nd of 2003, you went to your
family doctor and indicated that you had been to the emergency
room the night before, because you had such severe pain that
you were having bad thoughts.  Do you recall that happening?

A Yes, ma'am.

Q Then on October 27th of 2003, the records show that you
rolled over in your bed, and your back popped, and you had a
burning sensation.  Does that sound correct?

A Yes, ma'am.

Q On July 7th of 2004, the record shows that you were
complaining of back pain and pain in your legs.  Does that
sound right?

A Yes, ma'am.

Q You also had a tingling sensation at the back of your
left leg.  Does that sound correct?

A Yes, ma'am.
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Q You indicated to the doctor that Oxycodone was the only
medication that really helped you, is that right?

A I think that was the one that did.

Q In fact, on July 21st, 2004, it shows that you indicated
to the doctor that Vicodin was not helping.  Does that sound
right?

A It sounds correct.

Q You indicated also on that date, and again that was July
21st of 2004, that your back would go out on you ever so
often?

A Yes, ma'am.

     The claimant admitted that on December 9, 2004, she went back

in to see her family doctor due to back pain and to sign a pain

management contract.  On November 30, 2005, the claimant returned

with chronic back pain and received a refill on a prescription for

Hydrocodone.  She also admitted that on May 22, 2006, she went back

in for a refill of medication for chronic back pain.  

    She agreed that she changed family doctors to Dr. William

Roberts.  The claimant admitted she had an office visit with him on

July 29, 2010, due to being run off the road by a tanker.  At that

time, the claimant was having burning pain into her left leg.  She

also admitted that she described it as tingling all the way down to

her heel.  As a result, Dr. Roberts sent her for physical therapy

treatment and gave her some medications.  The claimant admitted

that on July 30, 2010, she indicated to her therapist that her pain

was at a level seven out of ten at rest and ten out ten with
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activity.  Her last physical visit was November 16, 2010, with

respect to this 2010 incident.

     Regarding this 2012 incident, the claimant admitted that she

treated with Dr. Meador on February 1, 2012.  The claimant agreed

that this medical report correctly indicates that she was taking

baby steps of about six inches.  She further agreed that she was

moaning and crying to even the lightest touch.  However, the

claimant was not aware that this report indicated that she had no

spasm in her lower back.   The claimant was aware that Dr. Meador

indicated that she felt the claimant’s complaints were out of

proportion and that she did not have any objective findings.

     She verified that on March 27, 2012, Dr. Cathey indicated that

she did not need surgery and could return to work with no

restriction.  The claimant admitted that she underwent a functional

capacity evaluation on May 10, 2012, which indicates that she gave

an unreliable effort.   

     The claimant admitted that she saw Dr. Brad Thomas for a 

second opinion regarding the surgery that Dr. Shahim was

recommending.  She verified that she saw him for two visits.  Dr.

Thomas recommended a nerve block.  The claimant saw him for a

return visit on November 9,(2012) at which time he had a very frank

discussion with the claimant and her husband.  Dr. Thomas indicated

that she had more degenerative problems and that the recommended

surgery was not a reasonable option.  The claimant agreed that Dr.
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Thomas advised that surgery should not be performed unless it was

absolutely necessary.  The claimant admitted that she was aware

that Dr. Thomas indicated in a letter to the case manager that

there was nothing structurally wrong with her spine that would

prevent her from returning to work.                     

     On June 26, 2013, Dr. Reza Shahim’s Oral Deposition was 

taken at the request of the claimant.  Dr. Shahim is a board

certified neurosurgeon, in North Little Rock, Arkansas.  He has

been in practice since 2001.  

     Dr. Shahim verified that he has treated the claimant for her

low back conditions.  He first saw the claimant on July 19, 2012.

At that time, Dr. Shahim performed a physical examination of the

claimant.  He verified that during this office visit, the claimant

complained of severe pain in the lower back, left hip, and left

leg.  According to Dr. Shahim, the claimant had left weakness, with

her pain.  Dr. Shahim stated that the claimant had positive

straight leg rest test, which is a nerve irritation or compression

of the nerves in the lower back. 

     Upon further questioning, Dr. Shahim testified:

A She had a MRI of her lumber spine then that showed – that
said “arthropathy,” which is arthritis in the joints in the
back, lateral stenois, which means the narrowing of – which
means narrowing of the area where the nerves run and small
disc herniation at L5-S1.

Q And in light of the history and the physical examination
in the objective testing, were you able to form any opinions
as to whether the accident she had – informed you of – caused
any objective injury?
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A So usually, objective injury is hard to decide on these
cases because there’s usually nothing that’s broken.  There’s
not a bone that’s broken.  I usually depend more on the
history.

If they say, “I did not have any problems before this
injury, and I had this injury and then started having pain,”
then I assume that the pain was brought on and caused by the
injury.  But I have no way to prove that just based on the
history.

Q Is there any – let’s just assume for the purpose of 
argument that the testimony at trial is exactly that, that she
had no lower back symptoms or pain before her injury which, by
my account, was January 23rd, 2012.

A Right.

Q Were you able to form any opinions at that point as to
     what objective signs of an injury there were in her lower 
     back?

A So, again, objective signs of injury are very difficult
     to see on any imaging studies.  We don’t have any imaging   
     studies that proves an acute injury unless you’ve got, let’s
     say, a broken bone.  Most injuries are soft tissue injuries 
     or joint injuries.  The imaging studies we have don’t show  
    them very well.

So she has some preexisting joint disease and facet
disease, which is what we see on the scan.  That’s very common
where you have no symptoms.  You have joint disease.  You have
narrowing.  You’re asymptomatic.  And then you have an injury,
and it brings on the symptoms. 

Now, I wasn’t there when she had the injury.  I’m going
based on her history.  She could have had another injury that
I wouldn’t know about.  But if the history is correct and it’s
likely that she had joint disease before, she had an injury,
aggravated the condition, caused the pain.

Do I have a way to prove that?  I don’t have a way to
prove that.  If you had an MRI before and after, you may still
not see evidence of an injury on those scans. 

     He verified that the claimant underwent spinal injections 

with little improvement of her symptoms.  According to Dr. Shahim,

he performed back surgery around December 21, 2012.  He stated that

the claimant has a synovial cyst.  This is basically where part of
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the joint in the lower back swells.  He stated that the nerve runs

under these joints, and if these joints swell, it can cause a lot

of nerve pain.  He testified that this is what he found with the

claimant.  The claimant also had small amounts of disc herniation

at that level, which he removed.  In essence, the purpose of the

surgery was to take the pressure off the nerve by shaving the

joints from the nerve and shaving the disc away from the nerve.  

     Dr. Shahim testified that by looking at the cyst, one is not

able to tell whether this is an acute or subacute injury.  He

further stated that he performed surgery almost a year after her

injury, this too makes it hard to determine the type of injury.

However, Dr. Shahim stated that the changes “could” definitely be

related to trauma or severe jarring or twisting.  

     Specifically, Dr. Shahim testified:

Q    Okay. And what we’re trying to do, Doctor – this is
an Arkansas workers’ compensation case.  And our standard   
is to a reasonable degree of medical certainty or a 51     
percent probability that there was some objective injury    
to this part of the body.
    In your treatment of Ms. Cooper, did you have enough
information to form an opinion as to whether there was
actually an objective injury to her lower back that most
likely resulted from her auto accident on January 23rd, 2012?

A Yes, but you’ve got to realize that I don’t have –
     I did not do an investigative reporting of her previous     
     history.

I mean, I don’t – she could have – if the year before the
injury she was not under the care of anybody for spine, was
not going to a therapist, was not getting injections, then I
would say – and was asymptomatic and then she had this
regardless of what changes that I see that are preexisting,
then her condition is most likely related to the trauma.  But
I’ve not – I mean, I didn’t investigate it to know.
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Based on what she says, when I asked her about “Did you
have another injury?  Were you having any other pain?  Where
[sic] you under the care of anybody else?” she denied all of
those things.

So that’s – then I would say “yes.”
     

Q Okay. And I’m certainly not – I don’t expect you as a 
physician to do any sort of investigation as to her
credibility.

A Right.

Q If we assume that she has told you the truth – 

A Right.

Q – did– what is your opinion as to the cause of the
     findings that you made in your evaluation of her?

A I think it’s related.  I think it could be causative.  I
think it’s a significant factor and that’s kind of what I’ve
said in my notes based on what she’s told me.

Q The word “could” is typically sort of a no-no for
          us in the legal sense.

A Right.

Q It either has to be “more likely than not.”

A Right.

Q Do you think it’s more likely that the condition that you
diagnosed in her lower back was caused by her work
accident of January of 2012?

     A Yes.

     According to Dr. Shahim, the claimant had substantial 

improvement of her symptoms with surgery.  However, he stated that

the claimant continues with some residual symptoms.  Dr. Shahim 

admitted that he had access to the March 3, 2012, MRI.  He opined

that the disc hernination was directly related and played a 
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substantial factor in causing the claimant’s pain.  Dr. Shahim

essentially stated that the radiologists sometimes under-read or

over-read this component of the problem. 

     Dr. Shahim opined:

A And, Doctor, if the judge believes – if Ms. Cooper 
testifies at the hearing and the judge believes that she had
no lower back symptoms prior to January of 2012, do you have
an opinion as to whether you think that disc herniation and
nerve compression resulted from her January 2012 work
accident?

Q I think it’s more likely related. 

     He explained that the synovial cyst was not a tumor or cyst,

it is part of the facet joints, which is small joints in the back

that can swell with fluid.  However, Dr. Shahim stated that you do

not see those things until the patient is operated on.  According

to Dr. Shahim, the claimant’s condition was a combination of disc

herniation and joint swelling that caused the nerve compression,

which is what he treated.  

     Dr. Shahim testified:

     Q    And I think you already said that this cyst could have
     been caused by trauma or –

A It could be degenerative just like a knee joint swells.
     It could be related to twisting.  It could be related 
     to direct trauma.

There’s no way to know unless there’s hemorrhage in the
cyst, but if you operate on a patient many months later, then
you may not see any of the hemorrhage.

Q Okay.  And you operated nearly a year –

A Almost a year, right.

Q – after the incident.
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A Right.

Q Is it – do you think it’s more likely than not that that
cyst was caused or at least the swelling of that was caused by
the work accident of January 2012?

A So usually what I say is that I don’t know specific 
anatomical causes.  I can’t say that disc herniation was
caused –- they (sic) cyst was caused.  But what I usually say
is that the symptoms were caused by the accident.

So, again, if you – you might have had some disc
protrusions before; you might have had a facet swelling.  You
were completely asymptomatic.  You have an injury; you have
symptoms.  And I say symptoms are related. 

So I make the assumption that what I see is all directly
related to the trauma that’s brought on by the symptoms.

Q I want to make sure I understand that.
The –- I guess the objective signs that you saw, the cyst and

     the herniation –

A Could they be directly related to the trauma?  Yes.
Q Are they more than likely –

A More than likely, yes.

     He agreed that the claimant’s facet injuries could have come

from any type of trauma, but the facet injuries are common with

whiplash injury and being rear-ended or getting shaken severely.

Dr. Shahim agreed that this could be somewhat of an aggravation of

a preexisting condition, or a new injury.  

    Dr. Shahim verified that the claimant had a fall after her

surgery, which made her pain worse.  He basically testified that he

has recommended repeat injections and physical therapy.  Dr. Shahim

agreed that the 7 percent rating assessed by Dr. Cathey is

reasonable.  He stated that he would get a functional capacity test

before placing restrictions on the claimant, but he suspected that
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she would be medium duty.  Dr. Shahim also stated that he believes

that all of his treatment of the claimant has been reasonable and

necessary for the claimant’s January 2012 work accident.  

   On examination by the respondents’ attorney, Dr. Shahim

testified that he does not do any investigation into the potential

pre-existing problems, or when and how the patient’s problem

started.  

    He admitted that if the claimant had a herniation at the L5-S1

level back in 2003, the cyst could have started forming at that

point.  

     Dr. Shahim denied that he observed any hemorrhage when he

performed surgery on the claimant, because this resolves usually

within a couple of months.  According to Dr. Shahim, most of the

time when he operates on patients involved in trauma, he does not

see hemorrhage unless there is a broken bone.  

    Regarding the claimant’s fall, Dr. Shahim denied that the

claimant had any new objective findings.  However, he stated that

the claimant was noted to have increasing pain.  Dr. Shahim did not

have any additional details beyond what he had documented with

regard to the fall itself or what she was doing at that time. 

     Upon being shown a copy of the claimant’s MRI’s of August 8,

2002, and the 2012 one, Dr. Shahim stated:

Q Is there anything different on that MRI than ones taken
     in 2012?

A So I’ve not reviewed that to compare.
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Now, the report that she had when she came in – so it
read (as read) “Moderate bilateral neural foraminal
narrowing.”

That means the area where the nerves come out on this.
But, again, this is, you know, almost ten years – nine years
prior to the injury.  And so she has some disc situation.
This sounds minor.

Could it look similar to this MRI?  Possibly, but I –
again, I don’t – the MRIs could be almost similar.  And you
could have injuries many years before that resolved – symptoms
resolved.  The pictures may not change, but the symptoms can
resolve. 

And so if the symptoms resolve, I’d say unrelated unless
she had an injury six months prior to this or a year prior to
this.

Q What symptoms would you –

A Back pain, leg pain, if she was having a hard time
     walking.  Was she having a hard time walking? Did she have  
     nerve pain?  You know, she denied those things prior to this
     injury.

Q Would you have expected left leg and hip pain based on
     what you saw on that MRI from 2003?

A She could have had that then.  But again, how about from
2003 to 2012?  Did she – did she go through surgery?  Did she
get injections?  Did she get therapy?

Q I certainly don’t want to go through that –

A Right.

Q – packet of records, but if I told you that she did have-
     –  she had multiple injections –

A Yeah.

Q – she went through therapy –

A Right, yeah.

Q –- and she said that those didn’t make her any better –

A Right.

Q – would you have recommended the same type of surgery
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     that you performed back in 2003, 2004?

A I didn’t see her at the time, and based on that MRI, I 
would say “no.”

Q What difference is there in the MRI?

A There is foraminal stenosis that’s different from what 
they’re reading.

Q Would you agree that foraminal stenosis is a degenerative
finding?

A Yeah, it can be – again, I think – I think she had – I
     said that already that I thought she had pre-existing joint 
     deterioration.  But, again, I think – it could be completely
      asymptomatic with foraminal stenosis with disc protrusion and
     any kind of an accident can aggravate it. 

Q I know that you’re probably going to say “no,” but I
     would assume that you didn’t know she was on a pain contract
     in 2004 that she continued to be on until 2006.

A That’s still beside the point.  That means between 2006
     and - – how about the year prior to the injury?  Was she 
     under pain management? Was she getting injections? Was she  
     getting therapy.  2006 to 2012, we’re talking six years.

     Dr. Shahim admitted that he was not aware that the claimant

was run off the road on July 29, 2010, by a tanker truck.  However,

he verified that even if the claimant experienced tingling down her

left leg to her heel, and the doctor noted that this was identical

to what she previously experienced, it probably does not change his

opinion.  

      On redirect examination, Dr. Shahim testified that he was not

one hundred percent sure what period of time he recommended that

the claimant be off work.   However, he stated that the claimant

should have been off work at the time period while she was getting
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the injections and while going through the surgery, for two or

three months.     

     The documentary medical record exhibit demonstrates that on 

May 13, 1997, the claimant sought treatment from Dr. Jose Abiseid

due to back pain.  

     The claimant sought treatment for back pain on July 29, 2010

from Dr. William Roberts following a motor vehicle accident.  The

claimant reported that a tanker truck ran her off the road.

According to these notes, the claimant began having some burning in

her left leg.  She stated that this was an identical pattern to

what she had previously.  

    On August 8, 2003, an MRI of the claimant’s lumbar spine was

performed with the following impression:

1.  Desiccation of the intervertebral disc at L5-S1,with a
small broad-based left paracentral disc protrusion which
indents the ventral epidural fnt[sic] but does not appear to
impinge upon the existing S1 nerve root. 

2.  Otherwise unremarkable MRI of the lumbar spine. 

     Further review of the medical evidence demonstrates that the

claimant sought treatment from the Conway OccuMed on January 23,

2012.  At that time, the claimant’s stated that her chief  

complaint, was “My Lower back and left leg hurt.”  According to

this report, the claimant was involved in an incident wherein she

was getting into the driver’s side of her work van, with her hand

on the door, when another van’s bumper struck her door and bent it
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forward, toward the hood of the van.  The claimant further reported

that she sustained a jerk on her arm, but did not fall down.  The

door swung back and struck her left foot.  Dr. A. Sharon Meador

assessed the claimant with “Acute lumbar strain, Acute cervical

strain, mild, abrasions left foot, morbid obesity, OSA,

hypertension, and fatty liver disease”.  As a result, Dr. Meador

placed the claimant on modified duty, a medication regimen, and

ordered x-rays and an MRI.

     On February 1, 2012, the claimant saw Dr. Meador for a follow

up visit of her back pain.  At that time, Dr. Meador assessed the

claimant with, among other things, “Acute lumbar strain, with no

objective findings.         

     An MRI of the claimant’s lumbar spine was performed on 

February  3, 2012, with an impression of “Broad-based moderate

posterior central disc protrusion slightly asymmetric in the left

neural foramen.  This abuts the traversing S1 nerve roots.

Moderate bilateral neural foraminal narrowing.” 

     On February 9, 2012, the claimant underwent evaluation by Dr.

William Blankenship.  He reported the following respondent-

insurance carrier, in relevant part:  

Dear Sir/Madam:
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This individual was seen in the clinic on 02/09/12 for an
injury she states had occurred on January 23, 2009,[sic] when
she was getting into a school bus and holding on to the door
of the school bus when another bus hit the door jerking her
around.  Subsequently, three days later she presented to Dr.
Sharon Meadors who subsequently had her to have a MRI at
Conway Hospital.  This study was done 02/03/2012 reporting a
broad based moderate posterior central disc protrusion
slightly asymmetrical in the left neural foramina.  This abuts
the traversing nerve roots.  There is mild bilateral neural
forminal narrowing. 

According to this lady, this MRI has been done but it has not
been explained to her by her treating doctor what this showed.
However, she has gone to two sessions of physical therapy
which have not helped.  She is taking Naproxen 500 mg twice a
day for one week and Flexiril.  The only thing she has now is
Lortab.  She does have some pain in the posterior aspect of
her thigh to the heel. She describes a burning sensation.
This began three days after onset of symptoms.  Coughing and
sneezing increase both of her symptoms. 

PAST HISTORY:
The examinee does state that 11 years ago she was involved in
a rear-end motor vehicle accident and had lower back pain and
left lower extremity pain and she had physical therapy and
injections by some pain clinic and took several months to
recover.  She denies interval problems since that time. 

Today in reviewing her medical questionnaire she answers yes
on her unexplained weight loss and double vision.  She answers
yes to high blood pressure and others.  She is taking
Hydrocodone, Lisinopril, Zoloft, Metformin and Provigil.
Surgeries are four C-sections. ALLERGIES: None. She does
relate to the injections that she had from her previous injury
by the pain manager but she does not recall these being
epidural injections, however.

Also, the MRI that was mentioned is a report we do not have
the disc today on examination and the only abnormality it
shows is L5-S1 broad based moderate posterior central
protrusion without central narrowing.  This abuts the
traversing S1 roots, slightly asymmetric to the left and
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causes moderate bilateral foraminal narrowing and moderate
degenerative facet changes seen. It reported findings in the
soft tissue most likely represent areas of scarring.

                              * * *  

IMPRESSION:
Acute low back pain. 

RECOMMENDATIONS:
1. I think with this lady’s symptomatology I am going to

recommend if possible for her to have possibly a LESI.
She has been taking ibuprofen and took some this morning.
In addition, this lady states she has a fatty liver.  Her
enzymes are now normal but she has been taking
Hydrocodone as well.

2. Since this lady is having fatty liver problems she should
not be taking Tylenol and I am going to recommend that
she try Nucynta 50 mg one tablet every 12 hours if
necessary for pain.  I have advised her to take no more
nonsteroidal anti-inflammatories. 

3. Last, if we can get approval I am going to have her to
see Dr. Nallu in approximately a week after she has been
off of her medication for possibly LESI and then see her
back here a couple of days after those injections are
done.

     Per a separate work status report dated on that same date, Dr.

Blankeship instructed the claimant to remain off work until

February 27, 2012. 

     Dr. Pranitha Nallu performed “Caudal epidural steroid 

injection using fluoroscopy,” on February 24, 2012.  The claimant

had a preoperative diagnosis and postoperative diagnosis of “Lumbar

herniated nucleus pulposus at L5-S1 with S1 radiculopathy.”
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     The claimant returned to Dr. Blankenship for follow-up care,

on February 27, 2012.  At that time, the claimant reported that

after undergoing an epidural injection, she had been provided no

relief whatsoever.  As a result, Dr. Blankenship referred the

claimant to Dr. Nallu for other management of her complaints.

     On March 5, 2012, Dr. Blankenship wrote the following letter

to the claims adjuster:

This lady returns today.  She had some therapy and feels it
has not helped her.  In reviewing her situation, nothing that
has been done helped her from the onset of her symptoms.

Today in re-examining her, she moves about guardedly with
restriction of motion, stands in a somewhat semi-flexed
position, and walks with an antalgic gait.  Her neurologic
examination today remains unchanged as far as knee and ankle
jerks and muscle strength in both lower extremities. 

At the end of the examination, the case manager came in and,
in front of Ms. Cooper, we discussed the possibility of her
seeing Dr. Nallu for pain management which was also discussed
at our last visit.  In part, the adjuster wanted to change
from me to Dr. Nallu which I have no objection, however, I
think this lady does have some findings that might need to be
looked at before she gets into pain intervention.  For that
reason, I explained to both her and the case manager that she
needs to see a neurosurgeon which they are going to work out.

I will see her back as necessary.  Also, she is to keep her
appointment with Dr. Nallu, but I think this should be
postponed  for the time being until she sees the neurosurgeon.

     Per a separate work status report on that same date, Dr. 

Blankenship directed the claimant to remain off work until her next

appointment.
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     Dr. Steven Cathey wrote the following letter to the Dr. 

Blankenship on March 27, 2012:

I am writing to bring you up to date on Ms. Cooper.  The news
is not good.  As you recall, she began experiencing pain in
her lower back and left leg following an occupational injury
suffered on January 23, 2102.  She has not worked since.  Her
pain has been refractory to medication, physical therapy, etc.
She suffered a similar bout ten years ago and apparently took
several months of treatment before being able to return to the
activities of daily living. 

On exam, the patient is morbidly obese.  She moves about with
a great deal of care and deliberation.  Her neurological exam
is negative. She specifically has no sign of lumbar
radiculopathy and straight leg raising is negative
bilaterally. 

The patient, her caseworker, and I reviewed a recent MRI scan
of her lower back.  There is a small, somewhat left
paracentral disc protrusion at L5-S1.  I was not, however,
impressed with any significant nerve root compression.

Fred, unfortunately, I do not believe Ms. Cooper would benefit
from spinal surgery or other neurosurgical intervention.  I
believe she is at maximum medical improvement with regard to
the occupational injury and is entitled to a 7% permanent
impairment rating of the whole person.  I indicated to Ms.
Cooper that she needs to try to return to work without
restrictions whenever she feels she can handle herself there.

Thanks again for allowing me the opportunity to participate in
the care of this unfortunate, young woman, and please feel
free to contact me if I can be of service to you in the
future.

     The claimant underwent a Functional Capacity Evaluation on 

May 10, 2012.  The examiner was Mr. Charles Davidson.  He reported

the following in relevant part:
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The results of this evaluation indicate that an unreliable
effort was put forth, with 35 of 55 consistency measures
within expected limits.  Analysis of the data collected during
this evaluation indicates that she did not put forth
consistent effort.  She produced low and inconsistent grip
strength with each hand with C.V.’s that indicate great
variance with repeated trial testing.  She also demonstrated
significantly higher force with both the right and left hands
during rapid grip testing, which further validates that less
than full effort was being put forth with standard grip
testing.  She also participated in horizontal strength change
tests which are designed to determine if she was putting forth
full and consistent effort. She failed all horizontal strength
change tests given.  She also produced low and inconsistent
strength results with isometric strength trials that also
indicate inconsistent effort on her behalf.  She also had
numerous signs of inconsistent effort including participation
in a series of tests to identify the presence of non-
psychological signs of low back pain.  She produced positive
results for these tests including over reaction to light touch
during which she reported pain shooting down her LLE with very
light pressure to her low back as well as passive rotation at
the ankles and passive Dorsi Flexion vs. Plantar flexion. 

                             * * *                             
FUNCTIONAL LIMITATIONS
Although Ms. Cooper demonstrated numerous functional
limitations during her evaluation, she also exhibited many
inconsistencies which invalidate her entire evaluation.
Therefore, her current functional status remains unknown at
this time due to her failure to produce sufficient objective
data to substantiate her reported and/or demonstrated
limitations. During her evaluation, she did exhibit the
ability to perform an Occasional lift/carry of up to 15 lbs.
She did not demonstrate the ability to perform the balance
activity.

CONCLUSIONS
Ms. Cooper completed functional testing on this date with
unreliable results.

Overall, Ms. Cooper demonstrated the ability to perform work
in at least the SEDENTARY classification of work as defined by
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the U.S. Dept. of Labor’s guidelines over the course of a
normal workday with limitations as noted above.

     On July 19, 2012, the claimant underwent evaluation by Dr. 

Reza Shahim due to her work related injury of January 2012, which

had resulted in persistent lumbar radiculopathy.  The claimant had

lower back, left hip and left leg pain.  Dr. Shahim recommendations

were as follows:

I think the patient symptomatic are related to work injury
based on the history.  She may return to light duty with no
lifting of more than 10 pounds.  She has clear evidence of
radiculopathy.

I would recommend that she undergo a better quality MRI of the
lumbar spine to assess for nerve root compression.  She also
only received one spinal injection.  She should undergo a
series of facet and lumbar epidural steroid injections.  We
discussed the technical aspects of facet blocks and
injections.  The risks of injections includes infection,
bleeding and the potential for further treatment.

If the symptom were to continue, she may be a surgical
candidate.  We discussed the technical aspects of surgery...

     An MRI of the claimant’s lumbar spine was performed on August

14, 2012, with the following impression:

1.  Disc herniation at L5-S1 without canal stenosis.
2.  Bilateral foraminal narrowing at L5-S1, worse on the left
than on the right.
3. No other evidence of nerve root impingement or canal
stenosis.

On August 15, 2012, Dr. Shahim reported, in relevant part,

the following in a clinical note: 
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CHART NOTE:  The patient with a work related injury.  She has
lower back, left hip and left leg pain.  They performed a
caudal block on her in February with some difficulty without
any improvement.  She rates her pain 8/10 and has radicular
pain from the left buttocks into the left leg with difficulty
walking.

  
                              * * *

STUDIES REVIEWED: MRI of the lumbar spine shows a disc 
herniation on the left side at L5-S1 with nerve root
compression.

PRESENTING PROBLEM & DECISION MAKING:The patient’s presenting
problem and decision making is of moderate to high complexity.

RECOMMENDATIONS:  The patient is symptomatic from left L5-
S1 radiculopathy.  She will most likely require surgery.  She
weighs close to 300 pounds and has a BMI of 47.  I have     
recommended facet blocks or lumbar epidural steroid 
injections. We discussed the technical aspects of facet 
blocks and injections.  The risks of injection include 
infection, bleeding and the potential need for further     
treatment.

If she fails that she would be a candidate for surgical
treatment.  We discussed the technical aspects of surgery.
The risks of surgery includes paralysis which could be
permanent resulting in weakness or numbness, spinal fluid for
recurrent disc disease or adjacent levels due to progression
of disc disease, and failure to improve due to chronic nerve
irritation or severe disc disease.  The risks and
complications related to anesthesia includes blood clots in
the lung, heart attack, stroke, infection, bleeding resulting
in a hematoma requiring evacuation of the hematoma, severe
allergic reactions, any of which could result in death or
severe disability. 

     The claimant underwent an independent medical evaluation on

September 21, 2012 by Dr. Brad Thomas for a determination of
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whether surgery was indicated.  After physically examining the

claimant and reviewing imaging, Dr. Thomas wrote, in relevant part:

Imaging: I reviewed an MRI of the lumbar spine that was done
by Dr. Shahim.  This shows that she has a disc bulge at L5-S1
on the left.  This honestly in my opinion does not cause a lot
of severe nerve compression.  I read through Dr. Shahim’s
notes, and he indicated that he felt it was neural foraminal
stenosis that could be causing her left leg pain.

Assessment and Plan:  At that this point, I do not see enough
evidence for surgery. I am recommending a left-sided L5
selective nerve root block that can be done at St Vincent’s,
and I would be happy to see her for a second part of the IME
to see how she responds to the nerve block and give my final
opinion at that time.  

     On November 9, 2012, the claimant returned for a follow-up

visit with Dr. Thomas.  The claimant elected not to do the

selective nerve root block on the left L5.  However, the claimant

decided to proceed with the myelogram.  Dr. Thomas stated the

following in a chart note, in pertinent part:

Imaging: I reviewed the myelogram closely.  There does not
appear to be any significant neural impingement at any level.
There are some degenerative changes between the disk spaces at
L5-S1 with some vacuum phenonmenon and some facet hypertrophy.

Assessment and Plan:  At that this point, I had a very frank
discussion with Ms. Cooper and her husband.  I informed her
that this seem to be more degenerative changes.  This did not
seem to be anything that I would personally offer surgery for.
She seemed quite upset by this and said she wanted it done.
I said I certainly understood and believed she was in pain,
but was my job to determine whether surgery would be a
reasonable option.  I informed her that I did not think it was
reasonable....
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     Dr. Thomas stated in a letter dated November 15, 2012, to the

nurse case manager that in his opinion after reviewing the MRI and

myleogram, he did not find any objective findings of an acute

injury related to the claimant work injury of January 23, 2012.

Dr. Shahim wrote, in relevant part, the following in a 

medical report, on December 21, 2012:

HISTORY OF PRESENT ILLNESS:  The patient had a work related 
injury in January and has had persistent lumbar radiculopathy.
She has lower back, left hip and left leg pain.  She has
received one lumbar epidural steroid injection without any
significant improvement.  They had difficulty with the
procedure.  Apparently it took more than an hour to perform
that.

                               * * *

CHART NOTE:  The patient has a work related injury.  She says
the Worker’s Comp has denied her case and she wants to proceed
with treatment.  She complains of lower back, left hip and
left leg pain.  The symptoms have been present for close to a
year.  She has had physical therapy, facet and epidural
steroid injection with some very temporary improvement.
Unfortunately, Worker’s Comp did not approve her for surgical
treatment and her imaging studies clearly have shown an
abnormality which was missed by the radiologist.

 
                               * * *

STUDIES REVIEWED: CT of the lumber spine shows facet
associated cysts bilaterally with foraminal stenosis at left
L5-S1 and end plate changes at L5-S1.

PRESENTING PROBLEM & DECISION MAKING: The patient’s presenting
problem and decision making is of moderate to high complexity.

RECOMMENDATIONS: I had a long discussion with the patient.
Since she has had symptoms now for more than a year, she will
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most likely have residual symptoms with surgical treatment.
I have offered her radiofrequency rhizotomy and repeat facet
injections.  We discussed the technical aspects of facet
blocks and injections.  The risks of injection includes
infection, bleeding and the potential need for further
treatment.

Because of the severity of her symptoms, she would prefer to
have surgery.  We discussed the technical aspects of surgical
decompression, excision of synovial cysts and possible
diskectomy ot L5-S1.  There is a possibility of failure with
the surgery.  She may ultimately require a lumbar fusion at
L5-S1....

     On that same date the claimant underwent lumbar surgery by 

Dr. Shahim:

PREOPERATIVE DIAGNOSIS:
Lateral recess stenosis with synovial cyst at L5-S1 with
subligamentous disk herniation.

POSTOPERATIVE DIAGNOSIS:
Lateral recess stenosis with synovial cyst at L5-S1 with
subligamentous disk herniation.

OPERATIVE PROCEDURES:
Transforaminal diskectomony at left L5-S1, resection of facet-
associated synovial cyst at left L5-S, interpretation of
localizing fluoroscopy, operating microscopy.

     The claimant saw Dr. Shahim on January 7, 2013 for an initial

consultation.  At that time, the claimant was status post lumbar

decompression and diskectomy.  She was doing better.  The incision

had healed well and the staples were removed that day.  However,

Dr. Shahim recommended that the claimant avoid bending, twisting,

and heavy lifting.   
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     On April 3, 2013, the claimant returned for a follow-up visit

with Dr. Shahim.  The claimant complained of left hip pain.

Following gastric surgery for weight loss the claimant had

significant weight loss.  She still had some left hip discomfort

and proximal leg symptoms, although they were not as severe as they

were previously. Dr. Shahim stated that the claimant was

symptomatic from lumbar facet disease, which was most likely

contributing to her back and hip symptoms.  He stated that the

claimant may benefit from facet blocks.  However, Dr. Shahim

prescribed Mobic and Zanaflex.

     Dr. Shahim wrote the following in a surgical note on April 16,

2013:

PREOPERATIVE PROCEDURES:
Lumbar facet disease, rule out facet syndrome with facet
arthropathy.

POSTOPERATIVE PROCEDURE:
Lumbar facet disease, rule out facet syndrome with facet
arthropathy.

OPERATIVE PROCEDURES:
1. Lumbar diagnosis facet blocks of L3-4, L4-5, and L5-S1

with medial blocks of the left L3-4, L4-5, and L5-S1.
2. Interpretation of localizing fluoroscopy.
3. Conscious sedation with fentanyl and Versed, titrated

with physiological monitoring during and after procedure.

     On May 2, 2013, Dr. Shahim wrote the following:

CHART NOTE: The patient presents with axial back pain.  She
had fallen recently while at work.  She says she fell while



40

working with a student.  That aggravated her back pain.  She
complains of lower back pain that radiates into the left hip.
The previous diagnostic lumbar facet block in April
significantly reduced the back pain, but did not eliminate it.
The symptoms have recurred now.  She rates her pain 6/10.  The
pain radiates from the lower back into the left buttocks.  She
is on Zanaflex, Neurontin and Mobic.

                            * * *
PRESENTING PROBLEM & DECISION MAKING: The patient’s presenting
problem and decision making is of moderate to high complexity.

RECOMMENDATIONS: Since the patient has had some recent
worsening her symptoms, I have recommended an MRI of the
lumbar spine to rule out a recurrence.  She may require the
facet blocks repeated.  We’ll follow up with her after the
MRI.

 The claimant saw Dr. Shahim for a follow-up office visit on

June 6, 2013:

CHART NOTE: The patient presents with a work related injury.
She had some severe radicular symptoms preoperatively.  She
had another work injury falling, resulting in increasing left
hip pain.  The symptoms are still not as severe as they were
preoperatively.  She does complain of axial back pain and left
hip pain, with intermittent proximal leg pain, but the
majority of the pain is back and hip pain. The symptoms are
worsened with extension. 

                               * * *

STUDIES REVIEWED: Post operative MRI of the lumbar spine shows
facet arthropathy, particularly at L5-S1.  This is the site of
the prior surgical decompression.  There is also facet disease
at L4-5.

PRESENTING PROBLEM & DECISION MAKING: The patient’s presenting
problem and decision making is of moderate to high complexity.

RECOMMENDATIONS: The patient is symptomatic from lumbar
spondylosis and facet syndrome.  This was brought on and
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aggravated by a work injury.  I recommended diagnostic lumbar
facet blocks.  We discussed the technical aspects of facet
blocks and injections. The risks of injection includes
infection, bleeding and the potential need for further
treatment.

If she responds to facet blocks, she would be a candidate for
radiofrequency rhizotomy. She may ultimately require further
surgical decompression in the lumbar spine.

Also, on that same date, an MRI of the claimant’s lumbar spine

was performed, with the following impression:

IMPRESSION:
1. Findings most consistent with a shallow left paracentral
L5-S1 broad-based disc protrusion without significant mass
effect on the canal or foramen at this or at any other level.

    August 5, 2013, Dr. Shahim reported the following in a medical

report:

STUDIES REVIEWED: Postoperative MRI of the lumbar spine shows
facet arthropathy and spondylosis, particularly at L5-S1.   

PRESENTING PROBLEM & DECISION MAKING: The patient’s presenting
problem and decision making is of moderate to high complexity.

RECOMMENDATIONS: The patient may benefit from lumbar
radiofrequency rhizotomy.  We discussed the technical aspects
of the procedure.  The risks includes bleeding, infection and
the possible need for further treatment and failure.

She may need another lumbar facet blocks. We discussed the
technical aspects of the facet blocks and injections. The
risks of injection includes infection, bleeding and the
potential need for further treatment.

We will plan on lumbar radiofrequency rhizotomy on the left
side.

     On August 27, 2013, Dr. Steven Nokes, rendered the following
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opinion after reviewing the claimant’s medical records:
 

My final impression of this study is that the patient has had
progressive degenerative disc and facet disease from 2003
through 2012 with a stable moderate left paracentral disc
protrusion dating from 2003.  There has been progressive, now
moderate degenerative disc disease with a stable moderate left
paramedian disc protrusion, unchanged from 2003 without frank
nerve root compression or canal stenosis.  These findings are
best seen on the MR scans.  The facet disease is degenerative
in nature and is now characterized by moderate endplate
spondylosis at L5-S1, left greater than right, with
accompanying ligamentum flavum hypertrophy  and ossification.
These osseous changes are best seen on the CT scan.  The
moderate left foraminal stenosis and mild right foraminal
stenosis are secondary to these largely osseous degenerative
changes.  The left foraminal stenosis would explain the left
sided symptoms.  There is no evidence of a L5-S1 synovial cyst
on either CT or MR.  As in the discussion above, it would be
very unusual not to identify a synovial cyst given the dual
imaging.  In any event if a synovial cyst were present it
would much more likely than not be secondary to the
degenerative facet disease, as trauma is an unusual cause of
these.

  

                           ADJUDICATION

     The claimant has asserted a compensable injury to her back 

as a result of the January 23, 2012 incident, wherein she was

getting into her passenger van when another van bumped her door. 

     "Compensable injury" means an accidental injury causing

physical harm to the body, arising out of and in the course of

employment and which requires medical services or results in

disability or death.  Ark. Code Ann. § 11-9-102(4)(A)(i).  A

compensable injury must be established by medical evidence
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supported by objective findings.  Ark. Code Ann. §11-9-102(4)(D).

The claimant must prove by a preponderance of the evidence that he

or she sustained a compensable injury.  Ark. Code Ann. §

11-9-102(4)(E)(i).

     After reviewing the evidence in this case impartially, 

without giving the benefit of the doubt to either party, I find

that the claimant has failed to prove by a preponderance of the

credible evidence that she sustained an injury causing physical

harm to her back, arising out of, and in the course of her

employment with the respondent-employer.  Specifically, I find that

the claimant has failed to establish that her work-related event of

January 23, 2012, is supported by objective medical findings. 

     It is undisputed that the claimant was involved in an event 

at work on January 23, 2012, while getting into her passenger van

to drive her bus route.  Although I am persuaded that an incident

took place, I am not persuaded that this event resulted in an acute

injury to the claimant’s lumbar spine. 

     I find that the claimant was not a credible witness.  A review

of the transcript and the documentary evidence confirm my

impression formed at the hearing. Here, the claimant has given

inconsistent accounts as to the mechanism of her injury. 

Following her incident, when the claimant first sought treatment
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from Dr. Meador, she reported that she did not fall.  However,

during the hearing, the claimant testified on direct-examination

that she fell down in the step-well of the van.  The claimant gave

an unreliable effect on her functional capacity evaluation(FCE),

and Dr. Meador noted the claimant’s magnification of her symptoms.

     Nonetheless, the evidence shows that the claimant has 

suffered ongoing back problems dating back to 1997, while working

for another employer.  In addition to this, the evidence before be

me demonstrates that the claimant was involved two prior motor

vehicle accidents wherein she injured her lumbar spine.  In 2003,

the claimant was rear-ended, and in 2010, the claimant was run off

the road by a gas truck.

     In fact, the evidence demonstrates that the claimant has 

experienced back pain, numbness in her buttock and left leg since

2003.  These symptoms are identical to the symptoms described by

the claimant following her work incident of January of 2012.     

     When comparing the MRI of 2003 and the MRIs of 2012, I am 

unable to find any objective medical findings of an acute injury

resulting from the 2012 event.  I am persuaded that the claimant

had a progression of lumbar degenerative disc and facet

disease(which resulted in, but not limited to the protrusion and

synovial cyst) from 2003 through 2012, considering the similarities
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of the claimant’s symptoms dating back to 2003, and those following

the 2012 event.  As a result, in this regard, I attach significant

weight to the expert opinions of Dr. Thomas and Nokes.  Hence, I

find that the claimant has failed to establish a new injury or

aggravation in January of 2012 with any objective medical findings

on the  MRIs performed in 2012.  In addition to this, Dr. Meador

opined that the claimant did not have any spasms or objective

medical findings of an acute injury result from the January of 2012

event.  Hence, none of the treating doctors’ physical examination

of the claimant showed any objective medical findings.  There were

no reports of spasm, swelling, ecchymosis, bruising or any other

objective finding.                 

     While I realize that Dr. Shahim has opined that the cyst and

herniation are related to the claimant’s January 2012 event, little

weight has been attached to his opinion considering the

similarities of her symptoms in 2003, and those in 2012, and

because he was not given an accurate history by the claimant. 

    I am also cognizant that in workers’ compensation law, an

employer takes the employee as he finds him, and that the

aggravation of pre-existing condition may be compensable; however,

I do not find that to be the case in this instance.  
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     Therefore, on the basis of the record as a whole, I find that

the claimant failed to prove that her need for treatment and

disability for lumbar spine problems arose out of and during the

course of her employment, and that her lumbar condition was the

result of the event of January 23, 2012.   As a result, this claim

is hereby respectfully denied and dismissed in its entirety.  All

other issues in this matter are hereby rendered moot and have

therefore not been addressed herein this Opinion.      

        FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following 

findings of fact and conclusions of law in accordance with Ark. 

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship    
         existed at all relevant times, including on January 23, 
         2012.

3.  The above-mentioned stipulations are hereby accepted.

4.  The claimant has failed to prove by a preponderance of  
    the credible evidence that she sustained a compensable 

         back injury, during and in the course of her employment 
         with the respondent-employer.

                              ORDER 
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     For the reasons discussed herein this Opinion, this claim for

a back injury must be, and hereby is, respectfully denied.       

     IT IS SO ORDERED.

                         ____________________________
                  CHANDRA L. BLACK

  Administrative Law Judge    
CB/as                     


