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STATEMENT OF THE CASE

A hearing was held on January 18, 2013, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on November 28,

2012.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order and as

amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

September 27, 2010, when the claimant sustained a compensable left

shoulder injury.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional medical treatment.

2. All other issues are reserved.

The record consists of a one volume transcript of the January 18, 2013,

hearing, consisting of the testimony of Chris C. Cooper and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Documentary Evidence with Index); and Claimant’s Exhibit No. 2

(Letter of W. Scott Bowen, M.D.). 

CONTENTIONS

The claimant contends that he is entitled to additional medical treatment.

The respondent initially selected Dr. Michael Atta who treated the claimant and

advised him to see his primary care physician.  The claimant complied and began

treating with Dr. Rimantas Kazakevicius on March 8, 2011.  Dr. Kazakevicius

ordered an MRI, which was performed at Hot Springs County Medical Center.  Dr.

Kazakevicius reviewed the MRI and referred the claimant to specialist Dr. W. Scott

Bowen.  The claimant contends that this additional medical treatment was

reasonable, necessary and in connection with his compensable injury.  The claimant

is seeking payment and reimbursement for these medical expenses.
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The respondents contend that the claimant was treated by his primary care

physician for a condition that was not related to his compensable injury.

SUMMARY OF EVIDENCE

Chris Cooper is 48 years of age (d.o.b. 05/08/64).  He completed high

school.  Cooper testified that on September 27, 2010, he injured his left shoulder

at work.  He was working on the back side of machine pulling scrapping from

around bricks.  He heard a pop and felt immediate pain in the top part of his left

shoulder between his neck and shoulder.  He reported the injury.  He was initially

treated by Dr Atta.  He was given medications and physical therapy.  He testified

that the treatment helped but that he eventually underwent an MRI on his left

shoulder.  Dr. Atta referred him to Dr. Scott Bowen.  Atta released him from

treatment and told him to see his own physician since his injury was not work-

related.  He then sought treatment from Dr. Kazakevicius on March 8, 2011.  He

was prescribed Tramadol, Mobic, and Skelaxin.  He was referred for an MRI and

was  treated by Dr. Scott Bowen.  Workers’ compensation has paid for his treatment

with Dr. Bowen.  He last saw Bowen on October 29, 2012.  Cooper testified that he

did not have problems with his left shoulder prior to the work accident.     

Cooper submitted pharmacy records from Wal-Mart which reflect the amount

of prescriptions from Dr. Kazakevicius.  He has also submitted a bill from HSC

Medical Center for the MRI ordered by Dr. Kazakevicius and a bill from Dick’s

Sporting Goods for a shoulder brace. 



- 4 -

On cross-examination, Cooper testified that he was seen by Atta

approximately five times before he was released.  He explained that Dr.

Kazakevicius had continued him on the same prescriptions ordered by Dr. Atta.  He

explained that he  was sent back to Dr. Bowen by Dr. Kazakevicius.  He explained

that the medicine helped but it would eventually go back to hurting.  Dr. Bowen

prescribed a TENS unit in 2012.  He uses one in therapy and at home when his

shoulder begins hurting.  He has continued to work.  He did not understand why Dr.

Atta told him that his condition had reached the point where it wasn’t work-related.

He does not have a return appointment with Dr. Bowen.  The TENS unit has helped

him get off prescription medications.  He takes over-the-counter pain medication

when needed.  There is no recommendation for surgery.  

Cooper testified that he paid the bills submitted for review.  He also used his

health insurance with Blue Cross Blue Shield and paid some co-pays.  He explained

that Dr. Kazakevicius did not actually prescribe the shoulder brace, but that he

okayed his use when his shoulder begins hurting at work.  

The medical records reflect that the claimant was initially treated by Dr. Atta

from September 28, 2010, until November 11, 2010.  He underwent an MRI on

November 22, 2010.  The MRI revealed a “1. Focal full thickness, partial width

rotator cuff tear.  2.  Acromioclavicular hypertrophy is associated with supraspinatus

impingement.”  He was referred by Dr. Atta to Dr. Scott Bowen.  On December 6,

2010, he was evaluated by Dr. Bowen.  Bowen noted that Cooper had been treated

for a work-related trapezial strain and rotator cuff injury with medications and had
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been working under restrictions.  He also noted that Cooper has reported some

problems with the left shoulder “about two years ago”.  Bowen reviewed the MRI

and x-ray and diagnosed Cooper with a small full thickness rotator cuff tear and a

trapezius strain of his left shoulder.  Bowen noted that Cooper was fairly functional

and getting better.  He stopped the therapy and allowed him to resume work under

lifting restrictions.  He discontinued the prescriptions and directed him to use over-

the-counter Aleve and Tylenol.  On January 3, 2011, Cooper returned for a follow-

up evaluation with Bowen.  He noted that he was mainly having trouble over the left

trapezius intermittently.  Bowen found him to be at maximum medical improvement

as of January 3, 2011.  He determined there was no need for surgical intervention

or physical therapy.  He released him to regular duties without restrictions.  He

noted that Cooper might have intermittent symptoms that could be treated with

Aleve, Skelaxin, and moist heat.  He gave him no ratable permanent impairment.

On February 21, 2011, Cooper returned to Dr. Atta for further evaluation with

complaints of pain in his left neck and shoulder.  He reported swelling and muscle

spasm in the left shoulder when he had pain.  The pain is random and does not

seem to be related to activities and can occur at any point in time at home and at

work.  He takes BC or Aleve.  Atta informed him that he did not think his current

symptoms were related to the performance of his job duties given the fact that they

are random and that they are clearly not related to physical exertion.  He advised

him to contact his primary care physician for treatment.  
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On March 8, 2011, Cooper began treatment with Dr. Kazakevicius, his

primary care doctor.  He was given prescriptions.  On May 8, 2011, a MRI of the

cervical spine was ordered.  The MRI was conducted on May 31, 2011.  It revealed

“1. Mild degenerative change in the cervical spine with mild central canal stenosis

at C3-4 and C4-5 as well as mild left neural foraminal stenosis at C4-5.”  On June

6, 2011, he was referred for a neurosurgical consult.   On October 29, 2012, Cooper

was evaluated by Dr. Scott Bowen.  He noted that it had been a year since his last

visit.  He noted that Cooper was developing intermittent spasms in the left trapezius

that is worse with certain activities.  He notes that the job seems to be well tolerated

and is not a major issue, but that his routine and household activities seem to cause

a flare.  Bowen recommended a TENS unit and did not recommend surgery.  He

also advised him to avoid medications.

DISCUSSION

I.  ADDITIONAL MEDICAL BENEFITS

The claimant seeks additional medical benefits as a result of his September

27, 2010, shoulder injury.  The medical evidence demonstrates that the claimant

was released from medical treatment by Dr. Atta on February 21, 2011, and advised

the claimant that he should seek future medical treatment with his own doctor since

his on-going symptoms did not appear to be work related.  The claimant sought

continued medical treatment with Dr. Kazakevicius with complaints of intermittent

pain in his shoulder and neck.  He underwent an MRI on his cervical spine and was

referred back to Dr. Bowen for treatment.  Dr. Bowen prescribed a TENS unit, but
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did not recommend surgery or therapy.  He also discontinued use of medications

and placed no restrictions on his activities.

In the instant case, the respondents accepted the shoulder injury as

compensable and paid the claimant’s medical benefits while he was seeking

treatment with Dr. Atta from September 28, 2010, until February 21, 2011, and Dr.

Bowen from December 6, 2010, until January 3, 2011, and for a second referral on

October 29, 2012.  However, Cooper  was not provided medical treatment from Dr.

Kazakevicius from March 8, 2011, through June 6, 2011, on the basis that his

current symptoms were not related to his work activities. The claimant seeks

payment for his treatment with Dr. Kazakevicius, his prescriptions, and an MRI on

his cervical spine ordered by Dr. Kazakevicius.

Ark. Code Ann. §11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000); Ark. Code Ann. §11-9-508(a) (Repl. 2002).  However, injured

employees have the burden of proving by a preponderance of the evidence that the

medical treatment is reasonably necessary for the treatment of the compensable

injury.  When assessing whether medical treatment is reasonably necessary for the

treatment of a compensable injury, the Commission must analyze both the

proposed procedure and the condition it is sought to remedy.  Also, the respondent
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is only responsible for medical services which are causally related to the

compensable injury.

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable condition by a

compensable injury is, itself, compensable.  Id.  Here, as in Williams, there is no

dispute that the claimant’s injury was compensable.  The evidence demonstrates

that there is objective medical evidence which established the current need for

treatment.  Rather, what is disputed is whether the treatment by Dr. Kazakevicius

was reasonable and necessary and related  to the compensable injury given the fact

that the ongoing intermittent symptoms were not the result of specific work activities.

This is not a case where the claimant must establish that the compensable injury

was the “major cause” of the need for the medical treatment in order to establish his

right to additional medical benefits.   Farmland Ins. Co. v. DuBois, 54 Ark. App. 141,

145, 923 S.W.2d 883, 885 (1996).  Instead, the respondents must take the claimant

as they found him and the proper determination is whether there is sufficient

evidence to establish that the compensable injury was a factor in the need for

further treatment.  Williams v. L& W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 183

(2004).   
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In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full

Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, the claimant seeks additional medical benefits with Dr.

Kazakevicius for the treatment of his neck and shoulder.  The respondents contend

that the claimant’s problems are not related to his compensable injury.  However,

the claimant testified that he continued to have intermittent symptoms from his injury

and would only get better as long as he remained on the medicine regimen.  The
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medical records also reflect that when the claimant sought treatment with Dr.

Kazakevicius after Dr. Atta released him from treatment, he was prescribed the

same medication regimen and subsequently referred back to Dr. Bowen.  Both the

medical records of Dr.  Kazakevicius and Dr. Bowen  support the conclusion that the

claimant has been in need of further treatment for the injury to his shoulder and

neck.  After a complete review of the medical evidence, I find that the objective

medical evidence supports the claimant’s contentions that his need for additional

treatment from Dr. Kazakevicius and Dr. Bowen was  reasonable, necessary, and

related to his compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

September 27, 2010, when the claimant sustained a compensable left

shoulder injury.

3. The claimant has proven by a preponderance of the evidence  that

the treatment by Dr. Kazakevicius and Dr. Bowen was reasonable,

necessary, and related to his compensable injury.

4. The claimant has proven that he is entitled to payment for the bills

owed to Dr. Kazakevicius, the pharmacy bills, the bill for the shoulder

brace, and the MRI of the cervical spine at HSC Medical.
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AWARD

The respondents are hereby directed and ordered to pay the medical

benefits in accordance with the findings of fact and conclusions of law set forth

herein. All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §

11-9-809.  See, Couch. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).

IT IS SO ORDERED.

___________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


