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BRADLEY BRAND FURNITURE COMPANY, EMPLOYER RESPONDENT
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Claimant represented by Ms. Laura Beth York Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

25, 2011, and April 2, 2012, at which time the claimant was earning sufficient wages

to entitle him to a compensation rate of $575.00/$431.00 in the event this claim is

found to be compensable.

The claimant contends he sustained two injuries to his right shoulder

culminating in a rotator cuff tear that required medical treatment from Dr. David

Chambers.  The claimant seeks payment of medical expenses and attorney’s fees.
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The respondents contend the claimant did not sustain two compensable

injuries at work.  There are no objective medical findings between May 2011, and

April 2012, to substantiate an injury.  Dr. Massenelli has opined that the rotator cuff

tear is a long-standing problem and therefore not causally related to any incident in

April, 2012.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant, who seemed sincere in his testimony, was the only witness to

testify at the hearing.

The claimant, age 61 (D.O.B. May 29, 1952), has a high school education

with twenty years of service in the Army National Guard (with Tri-Care health

insurance).  He has a history of steady long-term employment, changing jobs only

when he was laid off or the plant shut down.  While he was with the National Guard,

he also worked as an assistant manager with a tire company for twenty years.  He

then worked at Potlatch for twelve years; at a hardware warehouse for one year;

and at Georgia-Pacific for five years as a supervisor.  The claimant began work for

the respondent employer in 2008 as a working general manager in sales, production

and shipping.  The owner of Bradley Brand Furniture Company is Dr. David

Chambers who is the claimant’s ex-brother-in-law and family physician.  Dr.

Chambers also acted as the company physician.  Dr. Chambers’ son, Keith, now

runs the business.

The claimant testified he injured his right shoulder on four occasions:  May

25, 2011; April 2, 2012; May 6, 2013; and July 29, 2013.  All of the injuries were

properly reported to his employer but the employer did not notify the carrier of the

first injury.  Because all of the injuries were to the right shoulder, the employer did
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not establish separate files for each injury despite the different dates.  There is only

one claim number and one AR-C filed by the claimant on August 10, 2012, for a

May 25, 2011, injury.  The Commission’s file contains one employer’s First Report

of Injury report filed September 6, 2012, for an April 2, 2012, injury.  Insurance

coverage with Stonetrust ended October 1, 2012.

The claimant testified he first injured his shoulder on May 25, 2011, while

lifting a heavy butcher bock to wrap the legs in shrink wrap for shipping.  The solid

hardwood block started to move and he grabbed it with his right arm injuring his

shoulder.  The injury was reported to Keith Chambers (Dr. Chambers’ son and co-

owner of the business) and the bookkeeper.  The claimant was treated

conservatively by Dr. Chambers and he was accommodated with light duty.

However, the claimant stated his shoulder never improved.

On April 2, 2012, the claimant was opening the business and turning on the

lights when he tripped and fell on his right shoulder.  The employer completed

workers’ compensation paperwork for this incident.  The carrier sent him to Dr.

Simon and Dr. Massenelli.  Dr. Massenelli opined the claimant suffered from a

rotator cuff tear which would necessitate a total shoulder replacement.  The

claimant requested a second opinion with Dr. Collins.  He was then notified that his

claim was controverted for a pre-existing condition.

The claimant continued working and on May 6, 2013, he again fell while

working with the owner to cover lumber with a tarp.  He injured his ribs and jarred

his right shoulder.  The second carrier (who was not joined as a party), paid for his

conservative treatment by Dr. Simon.

The fourth injury happened on July 29, 2013, when he was standing on

lumber left in the floor by the owner.  He shoved a piece of lumber with his foot and
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fell on his right shoulder and hit his head.  He was again treated conservatively by

Dr. Simon.

The claimant continues to work but remains symptomatic with pain, loss of

grip strength and limited range of motion in his right arm and shoulder.  He is right-

hand dominate and must rely on his left arm for strength.  The right shoulder injury

has also caused problems with his sporting activities of hunting and fishing.  The

claimant seeks payment of continuing medical treatment with a change of physician.

MEDICAL EVIDENCE

Dr. Chambers did not keep any records of his treatment of the claimant’s

May 25, 2011, shoulder injury but he did author a letter on September 24, 2012,

describing his treatment as “unofficial.”  Apparently “unofficial treatment” is

somewhere in limbo between treating his private practice patient and treating an

injured employee as the company physician.

I am, and have been, Mr. Cook’s family doctor for the past 30+ years.
I saw Mr. Cook May 25, 2011 shortly after he injured his shoulder
catching a butcher block.  At that time he was having a lot of pain and
discomfort in the right shoulder.  This pain was obviously due to his
trying to catch a falling butcher block at work.  I had not previously
treated him for any injury to the right shoulder.  His shoulder had been
intact without signs or symptoms of injury prior to this injury.  As
stated, I have been his family doctor for years and years.  I was also
his employer for several years prior to his current employment with
Bradley Brand Furniture.  I have continued to see him officially for his
blood pressure, and unofficially for his shoulder, since May of 2011.
I have not charged him for any of the multiple times that I have seen
him for his shoulder injury and I do no intend to do so in the future,
especially since these are unofficial visits.

After the second injury on April 2, 2012, the employer notified the carrier who

sent the claimant to Dr. Sylvia Simon.  Her report mentions both the first and second

accidents.  The claimant was referred to orthopedic surgeon Dr. Gregg Massanelli

on May 7, 2012.  The claimant provided a history of injury consistent with his

testimony regarding the May 25, 2011, incident, however Dr. Massenelli refers to
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an injury date of March 26, 2012.  The claimant did not know where the doctor got

this date.

CHIEF COMPLAINT:  Right shoulder pain and weakness.

HISTORY:  Mr. Cook is a  59-year-old male who comes in with a chief
complaint of pain and weakness in his right shoulder.  He injured it on
03/26/2012 when he was trying to keep a wooden block from
dropping while he was at work.  He has had pain and weakness since
that time.  He said initially he could not actively forward flex fully, has
gotten slightly better.  However, he still says there is quite a bit of
things he cannot do.  He has had some steroids with only minimal
relief. . . .  Examination of his right shoulder today shows him to have
a painful arc of motion both actively and passively.  He has rather
profound weakness with the supraspinatus maneuver.  Hawkins and
impingement were positive.  He did have some AC joint tenderness.
He had some AC joint pain with cross body adduction.  He does have
some restrictions in internal rotation with it being limited just above his
beltline.  He has no obvious atrophy.  Intact pulse.  He is
neurologically intact.

X-rays show moderate-to-advanced AC joint arthritis.

IMPRESSION:
1.  Right rotator cuff strain with a probable full-thickness tear.
2.  AC joint arthritis with strain.

Dr. Massenelli ordered an MRI which was performed on May 9, 2012, for a

one year history of shoulder pain, roughly consistent with the first injury on May 25,

2011.

HISTORY:  Right shoulder pain x one year.

REFERENCE EXAMINATION:  None.

MRI OF RIGHT SHOULDER WITHOUT CONTRAST:  Type 1
acromion in neutral position without enthesophytes.  Mild
acromioclavicular osteoarthritis.  No significant outlet narrowing by
MRI.

Massive full-thickness tear of the rotator cuff involving the entire
supraspinatus and infraspinatus tendons.  Severe retraction and
atrophy of glenohumeral joint line with severe muscle atrophy.
Secondary cerphalad migration of the humeral head into the
subacromial space forming a pseudoarthrosis along the undersurface
of the acromion.  The tear, with retraction, measures 6 cm in
transverse and 6 cm in AP diameter.

The teres minor, subscapularis, and biceps tendons appear intact.
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A large glenohumeral joint effusion.  Anterior labrum macerated tear.
Posterior labrum intact.  The bone marrow signal is unremarkable.

IMPRESSION:
1.  Massive (6 x 6 cm) full-thickness rotator cuff tear with severe
retraction/atrophy and secondary cephalad subluxation of the humeral
head.
2.  Large glenohumeral joint and subacromial bursa effusion.
3.  Anterior labrum macerated tear.

Based on the MRI scan, Dr. Massenelli opined the injury was long-standing

in a report dated May 14, 2012.  Since the carrier was only notified of the second

injury on April 2, 2012, the claim was denied.

RECOMMENDATION:  We had a lengthy discussion about the
diagnosis explaining to Mr. Cook that due to the amount of atrophy
and the size of the tear that he has had this for a long time.  I have
recommended nonoperative treatment since it is an irreparable tear.
I am going to proceed with an injection today.  Using sterile technique,
I injected 80 mg of Depo-Medrol in his right glenohumeral joint.  I will
send him to physical therapist to work on shoulder girdle
strengthening with emphasis on the deltoid.  He will do 10 pounds
lifting restrictions until I check him back in a month.

Inexplicably, the physical therapy notes show a March 21, 2011, May 12, 2011, and

May 15, 2011, date of injury.  There is no explanation why the medical records are

internally inconsistent on the date of injury, so I find this to be a mistake on the part

of the medical providers.

In response to Dr. Massenelli’s opinion, Dr. Chambers’ letter of September

24, 2012, shows the MRI findings are consistent with the first injury that Dr.

Chambers treated.

I have reviewed Dr. Massanelli’s letters of May 7, 2012, May 14,
2012, and June 11, 2012.  I have also reviewed his MRI dated May
9th, 2012.  While Mr. Cook does have atrophy of his muscles in the
right shoulder, and this shows an “old injury” – it was in May of 2011
when he originally injured his shoulder at work.  This is certainly
ample time to allow unused or underused muscles to atrophy.
Nowhere in Dr. Massanelli’s notes can I see that he has ever
considered this non work related, just that there was a delay in
treatment and that surgical intervention may not be successful.

Again, I have known Mr. Cook for a long time.  I have been his family
doctor for a long time.  I personally know that he did not have any
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substantial problems or pain with his right shoulder until his on the job
injury in May, 2011.

In my professional opinion his right shoulder pain and functional
impairment is a direct result of his on the job injury in May 2011.

The claimant remained symptomatic and requested a second opinion through

Dr. Massenelli who recommended Dr. David Collins.  The claim was then

controverted.

Dr. Massenelli’s letter of June 11, 2012:

Mr. Cook comes in followup for his right shoulder.  He said the
injection helped a little bit, but it seems to be already wearing off.  He
said the therapy seems to make him sore.  His diagnosis has been
previously documented.  He has a massive irreparable rotator cuff
tear.

PHYSICAL EXAMINATION:  His complaints on his examination today
are unchanged from my last exam.  He still has a painful arc of
motion.  He still has some minor restrictions in passive motion.  He
has profound weakness with the supraspinatus maneuver.  Hawkins
and impingement are positive.  He does have some minor AC joint
tenderness.  He has some AC joint pain with cross body adduction.
His internal rotation is just above his belt line.

IMPRESSION:  Massive irreparable rotator cuff tear of the right
shoulder.

RECOMMENDATION:  I told him at this point his options are
observation.  We can consider doing arthroscopic debridement, which
may give him some relief.  I really think he is too young for reverse
total shoulder arthroplasty.  He said he wants to give it some thought
and he wants to seek a second opinion.  I gave him the name of Dr.
David Collins in Little Rock.  I will check him back in six weeks.

After the third injury on May 6, 2013, and the fourth injury on July 29, 2013,

the claimant saw Dr. Tim Simon who treated him conservatively.  The reports are

handwritten and difficult to read but it does not appear that any specific treatment

was prescribed for the shoulder.  The claimant divulged his history of a rotator cuff

tear but the emphasis seems to be on the chest and neck injuries from the falls.

X-rays were ordered of the shoulder and neck but if those tests were performed, the

results are not in the exhibit packet.
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 FINDINGS OF FACT AND CONCLUSIONS OF LAW

I found the claimant to be a credible, hardworking man who tore his rotator

cuff in May 2011 when he tilted a solid hardwood chopping block to wrap one of the

legs for shipping.  The block started to move and to prevent it from falling over, the

claimant reached out with his right hand to grab the block, injuring his right shoulder.

I find the mechanism of this injury, reaching out to grab a heavy object, is consistent

with a rotator cuff tear.

This injury was properly reported but the employer chose not to notify their

insurance carrier.  The claimant was treated conservatively by his employer/ex-

brother-in-law/family physician/company physician who chose not to keep any

records of treatment.  The claimant’s symptoms never improved.  The rotator cuff

tear was confirmed one year later by MRI scan.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or
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  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

Accordingly, I find the claimant sustained an injury in the course and scope

of his employment which caused internal harm, requiring medical treatment.  The

injury was objectively confirmed by MRI scan.  The claimant credibly identified the

time and place of injury which was confirmed by Dr. Chambers.

After the May, 2011, injury, the claimant sustained three falls which jarred his

shoulder.  These accidents were all reported to the employer who then elected to

notify their carrier.  Despite the different dates of injury, the employer chose to

combine all the injuries since they all involved the right shoulder.  However, the last

two incidents involve a different carrier, who the respondents chose not join as a

party to this claim.

I find the damage was done by the first injury.  The three subsequent

accidents were jarring type injuries which, no doubt, caused pain but the full

thickness tear was already in existence.  The proposed treatment (a complete

shoulder replacement) is not altered by the three subsequent falls.  The treatment

is conditional on the age of the patient.  The claimant has continued to work despite

these subsequent accidents.

Although not raised by the claimant, I think the respondents would be

estopped from denying this claim due to the actions of the employer.  Nevertheless,

I find the claimant has met his burden of proving a compensable injury pursuant to

Ark. Code Ann. §11-9-102.
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1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 25, 2011, and April 2, 2012, at which time the
claimant was earning sufficient wages to entitle him to a
compensation rate of $575.00/$431.00 in the event this claim
is found to be compensable.

2. The claimant has proven by a preponderance of the credible
evidence that he sustained a compensable injury, caused by
a specific incident, arising out of and in the course of his
employment which produced physical bodily harm, supported
by objective findings, requiring medical treatment or producing
disability, pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay all medical expenses for
a right shoulder injury within thirty days of receipt pursuant to
Rule 30.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


