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STATEMENT OF THE CASE

A hearing was conducted June 14, 2013, to determine respondent’s

responsibility for outstanding medical expenses.  This claim has an extremely

lengthy and complicated procedural history and has been the subject of two

(2) prior hearings.  In addition, a third hearing was avoided after the parties

submitted an Agreed Order resolving the question of the claimant’s

entitlement to permanent impairment benefits.

The most recent prehearing conference in this claim was conducted on

April 3, 2013.  A Prehearing Order was filed on said date, scheduling the claim

for a formal hearing on May 10, 2013.  After the claimant’s attorney developed
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a conflict, the hearing was rescheduled for June 14, 2013.  During the April 3,

2013, prehearing conference, it was stipulated that the claimant sustained a

compensable injury to his left lower extremity on March 10, 2006; that the

claimant underwent a total knee replacement on August 13, 2007; that

respondents had paid all appropriate indemnity benefits, to date; and that

respondents have paid, and continue to pay various medical expenses related

to the admitted injury.  It was further stipulated that all prior decisions were

final and the law of the case.

At the April 3, 2013, prehearing conference, the claimant contended,

that respondents should be penalized for failing to pay all medical benefits

awarded in the Commission’s previous decisions in a timely manner.  The

claimant  contended  that  he  was  entitled  to  be  reimbursed  for  all  of  his

out-of-pocket medical expenses, including, but not limited to reimbursement

of prescription medications.

The respondents maintained  it had paid all appropriate benefits and

that any additional medical expenses claimed had not been properly identified

in order to make a valid determination on compensability.

At the hearing, claimant’s attorney was questioned concerning what

penalties were being requested.  Specifically, I inquired whether the claimant

was requesting a late payment penalty for failing to pay related medical within
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thirty (30) days after receipt pursuant to Ark. Code Ann. §11-9-802(d) and/or

a penalty for contempt of a prior Commission Order pursuant to Ark. Code

Ann. §11-9-706.  In response, slaimant’s attorney stated that claimant

requested penalties under both provisions of the Act.  However, claimant’s

attorney acknowledged that at the prior hearing before another Administrative

Law Judge the claimant had requested payment for the same treatment, but

withdrew that issue because it was not ripe for determination.  At the within

hearing, the claimant withdrew any claim for penalties.  It was agreed by both

parties that respondents continued to pay reasonable and necessary medical

expenses by the authorized treating physician for the admitted injury.  The

sole request at the hearing was for reimbursement of various out-of-pocket

expenses including reimbursement of prescription medications.   (Tr.6-8)

The claimant, Stephen T. Cluckey,  was the only lay witness to testify.

 The record is composed solely of the transcript of the June 14, 2013, hearing

containing numerous exhibits, together with the evidentiary deposition of Dr.

Jason Brandt which was introduced at a prior hearing conducted on January

28, 2011, as “Joint Exhibit 1" of said transcript.  At the request of the parties,

the evidentiary deposition of Dr. Brandt was incorporated by reference and

made a part of the record herein.  The claimant introduced fifty (50) pages of

documents purporting to be all of his out-of-pocket medical expenses which
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were introduced without objection as “Claimant’s Exhibit A.”  Pages 1 and 2

were simply a summary prepared by the claimant.  The remaining pages

consisted of documentation showing prescriptions filled by the claimant for

medications prescribed by Dr. Brandt (pp.3-7); prescriptions from Dr. Mack

Shotts (pp.8-28); payments made to Paragould Doctors Clinic of which Dr.

Mack Shotts is associated (pp.29-47);   together with a $75.00 payment made

to the City of Paragould (p.48), Isokinetics, Inc., in the amount of $81.02

(p.49) and Professional Credit Management, Inc., in the amount of $335.29

(p.50).  At the hearing, the claimant’s attorney announced that respondents

had agreed to pay for all of the medications prescribed by Dr. Jason Brandt

in the amount of $205.94 represented by pages 3-7 which had been resolved

and that respondents had agreed to reimburse Third-Party Solutions

Pharmacy its outstanding balance of $436.65 which left only remaining the

charges itemized in pages 8-50.  (Tr.4, 9) 

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence,

that any of his treatment by Dr. Mack Shotts, as well as any treatment

at the Paragould Doctors Clinic, is reasonably necessary, as well as

related to the claimant’s March 10, 2006, admitted injury.  Dr. Mack

Shotts is not an authorized treating physician.  Therefore, any treatment

by Dr. Shotts and/or at his direction, is not the responsibility of the

respondents.

4. The claimant has failed and/or refused to provide sufficient

documentary  evidence  to  support  his  claim  for  reimbursement  of

out-of-pocket expenses, save the reimbursements agreed to by the

respondents at the hearing as being its responsibility, specifically, any

treatment and/or medication prescribed by claimant’s authorized

treating physicians, including, but not limited to Dr. Jason Brandt, Dr.

Lowry Barnes, and Campbell Orthopaedic Clinic.

5. Respondents remain responsible for continued reasonably necessary

medical treatment as directed by Campbell Orthopaedic Clinic,

claimant’s current authorized medical provider.
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6. Since no indemnity benefits have been requested and awarded,

claimant’s attorney’s fees are not appropriate pursuant to Ark. Code

Ann. §11-9-715.

DISCUSSION

This is an extremely confusing claim.  As previously noted, the claim

has been the subject of multiple proceedings and has a long and unusual

procedural history.  I feel compelled to point out that I did not find the claimant

to be either cooperative or credible in pursuing the limited benefits which were

the subject of the immediate hearing.  As noted above, the claimant dismissed

his claim for penalties which, in my opinion, were totally without merit based

upon the claimant’s course of conduct and failure to provide documentation

requested by the respondents in support of the benefits claimed.  I feel

compelled to further point out that almost all of the reimbursements sought

were for charges that had been incurred before the prior hearing conducted

on January 28, 2011, at which time the claimant’s attorney candidly conceded

that he could not make sense of some of the various billings and did not have

sufficient proof to prove entitlement to reimbursement.  In my opinion, the

claimant still cannot meet his burden of proving entitlement to many  of  the

expenses  claimed.   Although  it  has  been  more  than  two and one-half (2-

1/2) hears since the January 28, 2011, hearing, all of the claimant’s
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documentary evidence submitted as “Exhibit A” merely reflects the various

medical expenses paid by the claimant personally, but lacks supporting

documentation that the medical treatment was prescribed and directed by an

authorized treating physicians.  While it can been rationally inferred that the

prescriptions from Dr. Brandt are for treatment of the claimant’s admitted knee

injury much of the additional documentary evidence is either from

unauthorized physicians or for charges that cannot be shown to have been

prescribed by an authorized treating physician.  (Resp. Ex. B, pp.14-16)

The claimant, Stephen Timothy Cluckey, testified in his own behalf.

The claimant is fifty-three (53) years old.  It is undisputed that he sustained a

work-related left knee injury while working for Kraft Foods on March 10, 2006.

The medical records reflect that the claimant’s primary treating physician

through June, 2008, was Dr. Jason Brandt.  Respondents paid for all

treatment recommended by Dr. Brandt including a total knee replacement

which was determined to be related to the injury in a prior Opinion.  The

record reflects that the claimant continued under the treatment of Dr. Brandt

through on or about June 23, 2008, at which time Dr. Brandt released the

claimant to return on an as needed basis.  At the time Dr. Brandt released the

claimant, he was taking prescription medication Hydrocodone for pain.  The

claimant has continued to take prescription Hydrocodone at all times since
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being released by Dr. Brandt despite the fact that at least two (2) orthopedic

specialists have opined that the claimant is abusing the use of this medication.

Following the release by Dr. Brandt, the claimant started seeing his primary

care physician, Dr. Mack Shotts, in order to obtain pain medication.  Although

the claimant asserted that the only reason that he required pain medication

was for treatment of his left knee, this is a disingenuous assertion.  The record

reflects that prior to going to work for the respondent employer, the claimant

had been approved for social security disability related to a prior work-related

back injury.  The record further reflects that the claimant was taking

prescription medication Hydrocodone for his back injury at the time he

sustained the March 10, 2006, left knee injury.  It must be noted that while the

claimant maintained he had been referred to his primary care physician for

follow-up maintenance care, including medications, there is no medical

evidence and/or documentary evidence to reflect any such referral.  Dr. Brandt

released the claimant to return on an as needed basis.  Apparently, the

claimant became dissatisfied with the treatment provided by Dr. Brandt and

was subsequently examined and evaluated by numerous orthopedic surgeons

at respondents’ expense which will be set out further below.  As reflected

above, at the January 28, 2011, hearing, the parties introduced the evidentiary

deposition of Dr. Jason Brandt.  No where in said deposition is there any
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reference that he made a valid referral to Dr. Shotts as alleged.  Accordingly,

I find that any treatment provided by Dr. Shotts is unauthorized medical

treatment.   On direct-examination, the claimant went through a number of

out-of-pocket expenses which he itemized in his exhibit, maintaining that each

was related to the left knee injury.  Again, the claimant offered no

documentation to support the causal relationship.  Included in the request for

reimbursement were payments made to a cardiologist, Dr. Patel, water

therapy at a community center prescribed by Dr. Shotts to lose weight, and

various other charges which may be causally related, but, lack appropriate

documentation.  It is impossible to determine whether some of the charges

are related to a pre-existing back injury and/or a subsequent independent

intervening motorcycle accident which occurred after the claimant’s total knee

replacement.  The obvious question raised is why the claimant would be

driving a motorcycle while taking the narcotic medication Hydrocodone on a

regular basis.  The record reflects that respondents have made repeated

requests beginning in July, 2009, and continuing through February, 2013, to

obtain documentation that the requested expenses were by an authorized

treating physician and/or related to the admitted injury.  (Resp. Ex. B)

On cross-examination, the claimant acknowledged that he sustained a

back injury in 1999 in California which resulted in a back fusion, after which
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he filed for and received social security disability.  The claimant further

acknowledged that following the March 10, 2006, knee injury, he left the

employer’s facility and took some Hydrocodone which he had at home for

treatment of the back injury.  On further cross-examination, it was shown that

respondents exercised good faith in meeting its obligations under our workers’

compensation laws by providing the claimant with prompt reasonably

necessary medical treatment including evaluations by several orthopedic

surgeons.  Specifically, in addition to Dr. Brandt, the claimant was sent to Dr.

Dickson, an orthopedic surgeon, at Dr. Brandt’s suggestion for a second

opinion, as well as Dr. Charles Pearce and Dr. Lowry Barnes.  Dr. Barnes

concluded that the claimant’s symptoms were out of proportion based upon

the radiographic findings and Dr. Barnes’ clinical evaluation.  Dr. Barnes did

recommend a triple-phase bone scan to rule out possible infection; however,

the claimant neither returned to Dr. Barnes nor ever scheduled the diagnostic

test.  The claimant subsequently petitioned and received a change of treating

physicians to the Campbell Orthopaedic Clinic.  On further cross-examination,

the claimant acknowledged that he was contacted by the Campbell Clinic

following its initial evaluation and advised that he did not have an infection.

The May 23, 2012, notes from the Campbell Clinic are set out below:

....  Mr. Cluckey’s sed rate was 2, C-reactive protein less than .5.
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I do not think any further infection work up is necessary.  We
have had a frank discussion about his options.  He has
radiographically a well aligned, well fixed knee.  There is no sign
of infection.  I told him that nuclear medicine studies might be
helpful but they do not tend to be sensitive or specific necessarily
for problems that would be amenable to surgery.  I have told him
that I think his best bet is to, under the care of his pain
management physician, get wean [sic] off of the pain medicine
and then see me about a month later.  That way we can know
what degree of his pain is coming from his knee rather than
chemical dependence.  He is agreeable with this plan.  He will all
[sic] us to schedule a followup appointment.  (Resp. Ex. A, p.5)

The claimant has not returned to the Campbell Clinic since the May 23,

2012, evaluation.  The only treatment that the claimant was receiving at the

time of the within hearing was from his primary care physician, Dr. Shotts, who

has been determined to be an unauthorized medical provider.  As previously

noted, Dr. Shotts has prescribed Hydrocodone for pain.  The record is unclear

whether the medication is either for the claimant’s pre-existing back condition

or his knee problem.  In the absence of surrounding tissue damage or some

secondary problem related to the claimant’s prosthetic knee, I find it highly

unusual that the claimant would require large doses of pain medication for an

artificial joint.  Again, the record reflects that, in addition to Campbell Clinic,

Dr. Jason Brandt, in his deposition, also strongly suggested that the claimant

be weaned off narcotic medication.

ADJUDICATION
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The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  Ark. Code Ann.  §11-9-508; American Greeting Corp. v.

Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably

necessary medical treatment under Ark. Code Ann. §11-9-508 is a question

of fact for the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App.

369, 13 S.W.3d 218 (2000).  Medical treatment which is required to stabilize

and maintain an injured worker’s status remains the responsibility of the

employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  The respondent is only responsible for medical services which

are causally related to the compensable injury.  Gilbert v. Sunbelt Couriers,

AWCC #E513637, Full Commission Opinion March 17, 1999.

It  is  well settled  that  the  claimant  has  the  burden  of  proving  the

job-relatedness of any alleged injury, without the aid of any kind of

presumption in his favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368,

247 S.W.2d 964 (1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248

S.W.2d 111 (1952).  The burden of proof claimant must meet is

preponderance of the evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark.

465, 425 S.W.2d 629 (1970).  Under prior law, it was the duty of the
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Commission to draw every legitimate inference in favor of the claimant and to

give the claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not a

claimant has met the burden of proof be weighed impartially, without giving

the benefit of the doubt to either party.  Ark. Code Ann. §11-9-704(c)(4); Wade

v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v.

McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

Rather than conduct a further analysis of the record in this cause,

suffice it to say that I find a hearing on the issues might have well been

avoided by further communication between the parties.  A hearing was

scheduled, in part, because the claimant requested that respondents be

assessed penalties for non-payment of various medical expenses.  Further,

at the hearing, or immediately prior thereto, respondents accepted liability for

a portion of the claimant’s requested reimbursement, specifically, charges

which could be clearly identified as directed by an authorized treating

physician.  The record reflects that the claimant has failed to provide sufficient

documentation for many questionable and/or unauthorized charges.

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove

that he is entitled to reimbursement of medical expenses beyond those
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admitted by the respondents.  Accordingly, the remainder of this claim is

hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


