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Claimant represented by Mr. Philip M. Wilson, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical expenses, anatomical impairment, additional temporary total

disability benefits and attorney’s fees. 

At issue is whether or not additional medical treatment is reasonable and

necessary according to Ark. Code Ann. §11-9-508, the extent of the healing period,

anatomical impairment, and payment of a lien filed by former attorney, Robert B.

Buckalew.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant on the issue of additional medical treatment

and Mr. Buckalew has waived his lien.  However, the claimant is entitled to payment

of permanent impairment.
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STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on July

4, 1996, and on July 3, 2010, at which time the claimant sustained compensable

back injuries at a compensation rate of $484.00/$363.00.  The companion case for

the July 4, 1996, injury (F611721), has been the subject of a previous hearing with

an Opinion filed December 15, 2008.

The claimant contends she was re-injured on July 3, 2010, by a co-worker

who opened a door and hit her in the back with the door knob.  She seeks payment

of medical expenses, temporary total disability benefits from October 12, 2010, to

a date yet to be determined and attorney's fees.

The respondents contend additional medical treatment is not reasonable or

necessary based on the claimant's psychological condition, unreliable 2007 FCE

and unremarkable MRI scans (showing mild bulging, degeneration, and annular

tears).  She has been released by Drs. Cathey and Safman in 2007 and Dr.

Sprinkle in 2010.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant and her

husband, Marcus Fauer.  The claimant arrived in a wheelchair and was emotionally

distraught throughout the hearing.  She sat leaning to one side while holding her

body rigid.

The claimant’s history of injury and medical records until 2008 were

summarized in the prior opinion and will not be repeated here.  The claimant has

been approved for Social Security disability and recently received her Medicare

card.
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After she injured her back in 2006 when she was accidentally pushed down

by a co-worker, the claimant returned to work.  She re-injured her back in 2010

when a co-worker opened a door behind her, striking the claimant’s back with a

door knob.  The claimant testified she remains symptomatic with pain in her right

hip, leg, knees, elbows, and back.  She wishes to pursue the fusion surgery

recommended by Dr. Saer.  The claimant was released in October, 2010, by Dr.

Sprinkle.  She is presently receiving medication from her general practitioner, Dr.

Johnston.

MEDICAL EVIDENCE

Since the last hearing, the claimant returned to Dr. Hart, pain management

specialist, who prescribed a walking cane on July 10, 2009.  A CT scan on July 29,

2009, showed a “posterior IDD at L4-5 and L5-S1.”

Orthopedic surgeon, Dr. Phillip Kravetz examined the claimant on September

4, 2009, and recommended fusion surgery from L4 to S1, although he was not

optimistic about the results.

. . . I believe that the patient has apparently exhausted all nonsurgical
options at this time.  Unfortunately predicting success is always
difficult, and the fact that this is a work injury, the fact that it has gone
on for three years, the fact that she has been on chronic pain
medicines, all these would argue towards a lower chance of success
. . . her overall chances of success are certainly not good had she
had all her evaluation and treatment, certainly within the first few
months of the injury and not three years down the road.

While Dr. Kravitz mentioned the length of time as a factor, Dr. Cathey did not think

the claimant would ever improve when he saw her in 2007 due to psychological

overlay and the minimal MRI findings.

The claimant was examined by Dr. Edward Saer on May 7, 2010, and he also

recommended surgery for internal disk disruption at L4-5 and L5-S1.  The claimant

returned to Dr. Saer on July 8, 2010, in a wheelchair claiming she could not walk

after she was “bumped in the back by a lock on a door that was pushed open by

somebody who came in to work.”
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On July 9, 2010, the claimant was evaluated by psychologist, Dr. Judy White

Johnson, who found evidence of somatoform disorders and conversion features.

Her grunting, moaning, yelping, and verbalizations of pain and
discomfort were practically continuous.  She has tweezed nearly all
of her eyebrows.  Her fingernails are chewed.  She speaks in a high
pitched whiny voice that is often marked by “baby talking.”  This is
often accompanied with a facial expression of a pouty two year old.
. . .

The validity scales of the MMPI-Z-R7 indicate Ms. Cagle is over
reporting an unusual combination of responses associated with non-
credible reporting of somatic and/or cognitive symptoms. . . .

Whatever diagnosed organic problems are present, treatment with
this woman will be extended, difficult, and require an inordinate
amount of time and support. . . .

There is significant magnification and exaggeration and she is
experiencing emotional discomfort through physical channels.  While
she denies depression, depression is clearly present. . . .

The claimant was seen by Dr. Brent Sprinkle on October 6, 2010, who

diagnosed her with a lumbar strain and degenerative disc disease.  A repeat MRI

scan on October 15, 2010, was interpreted as showing “disc degeneration with mild

disc bulges and posterior annular tears at L4-L5 and L5-S1 (and) facet arthritis at

L3-L4, L4-L5, and L5-S1.”  An EMG/NCV study of the lower extremities showed no

radiculopathy and Dr. Sprinkle released her on October 20, 2010, with 0%

impairment.  He stated, “I cannot find anything objective to justify restrictions or

further treatment.”  Apparently, he attributes the annular tears to chronic

degeneration, not a specific injury.  However, the annular tears are now an

accepted part of the compensable injuries.

The claimant saw her family physician, Dr. Johnston, on April 19, 2011, for

treatment of panic attacks, and pain in her knees, hips, and back.  The knees have

never been accepted as a compensable injury in the history of these claims.

On November 8, 2011, the claimant returned to Dr. Saer who again

recommended surgery.
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In spite of some of the findings and recommendations on her
assessment by Dr. Judy White Johnson, I still feel surgery is her best
option at this point.

On December 6, 2011, the claimant saw Dr. Kevin Collins.  He summarized

her medical treatment and assessed a 9% rating, although he made no reference

to the AMA Guidelines.  Dr. Saer completed a Form AR-3 on January 17, 2012, and

assessed a 5% rating using the 4th Edition of the AMA Guides, p. 102.  However,

p. 102 is the Diagnosis Related Estimate, which is not accepted by the

Commissioners.  The impairment chart on p. 113 should have been used to assess

impairment.  Using Table 75, a 5% rating is appropriate for unoperated lumbar

spinal conditions with degenerative changes under Section 11, “Intervertebral disk

or other soft-tissue lesion”.  The 4th Edition of the AMA Guides does not have a

category for annular tears.

The claimant continues to be prescribed medication by her family physician,

Dr. Alan Johnston.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Drs. Kravetz and Saer have recommended surgery which the respondents

have controverted based on the opinions of Dr. Cathey, Dr. Judy White Johnson

and Dr. Brent Sprinkle.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).
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Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought

to remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

Due to the claimant’s psychological condition, even Dr. Kravetz who is

recommending surgery concedes that the outcome will not be successful.

Therefore, I find the fusion surgery is not reasonable and necessary in relation to

the injury sustained.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on July 4, 1996, and on July 3, 2010, at which time the
claimant sustained a compensable lumbar injury (mild disc
bulging and annular tears) at a compensation rate of
$484.00/$365.00.

2. Based on p. 113, Table 75 of the 4th Edition of the AMA
Guidelines, the claimant is entitled to a 5% impairment rating
for an unoperated disc and soft tissue injury.  The respondents
are ordered to pay the permanent impairment rating of 5% to
the body as a whole.

3. The claimant has failed to prove that additional medical
treatment (fusion surgery) is reasonable and necessary in
relation to the injury sustained pursuant to Ark. Code Ann.
§11-9-508.

4. The claimant’s physical condition has not changed since the
last hearing although her psychological condition has
deteriorated.  Therefore, I find she did not re-enter another
healing period after the July 3, 2010, incident.

5. Attorney Robert B. Buckalew filed a lien in April, 2011 but did
not specify any amount or provide an accounting of services.
Notice of this hearing was sent to Mr. Buckalew but he did not
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appear at the hearing.  Therefore, I find any lien for attorney’s
fees has been waived.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

7. If they have not already done so, the respondents are directed
to pay the court reporter, Kay Butler’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


