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STATEMENT OF THE CASE

On December 4, 2012, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on October 10, 2012, and a pre-hearing order was filed on

October 11, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The prior opinions are res judicata and the law of this

claim.

2. The Commission has jurisdiction.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Whether the claimant’s attorney is entitlement to an

attorney’s fee on all benefits paid by the respondents for medical

and indemnity due to their intervention and controversion in a

third party civil court case.

Claimant’s contentions are:

“The Claimant suffered compensable injuries to
his left shoulder, left knee and lower back on
December 13, 2006.  As a result of his
injuries, Claimant filed a third party law
suite in the circuit Court of Benton County,
Arkansas.  Attached hereto is a copy of the
Complaint in Intervention filed by Respondent,
American International Recovery and Commerce
and Industry, stating that it maintains its
statutory lien in the amount of $142,526.59.
The Claimant has settled his law suite with
the third party, but has not been made whole
pursuant to Arkansas law.  The Claimant
contends that he is entitled to attorney’s
fees based on Respondent asserting a
subrogation lien of $142,526.59 against his
settlement when he has not been made whole.
Logan County v. McDonald, 90 Ark. App. 409.
___ S.W.3d ___ (2005).  There is a made whole
hearing set in Benton County Circuit Court on
September 5, 2012.  The Claimant requests that
this case be forwarded to the Springdale
office for a hearing to be held sometime after
the September 5, 2012, made whole hearing.”

Respondents’ contentions are:

“Respondents contend that the issue of whether
or not Claimant is made whole and his third
party case is being handled by the judge in
the Circuit Court.  As Claimant’s counsel
pointed out in his prehearing filing. A
hearing is set in Circuit court on 9/5/12.
Any final decision will make the issue res
judicata.  Having to litigate the exact same
issue is frivolous.  As such, Respondents are
asking for costs pursuant Ark. Code Ann. §11-
9-714 for a claim brought without reasonable
grounds.”
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The claimant, in this matter, is a fifty-seven-year-old male

who was employed by the respondent as an air traffic controller.

The claimant suffered admittedly compensable injuries to his left

shoulder, left knee, and low back on December 13, 2006, when the

claimant fell.  This matter has a very long procedural history with

the Commission.  This administrative law judge has filed two

previous opinions regarding the claimant’s request for benefits in

this matter.  On October 20, 2011, this administrative law judge

filed an opinion.  At that time, the claimant had asked the

Commission to consider whether or not he was entitled to an

anatomical impairment rating for his sacral problems and/or the L5-

S1 disc.  This administrative law judge opined that the claimant

had failed to prove by a preponderance of the evidence his

entitlement to an anatomical impairment rating for his sacral joint

problems and/or the L5-S1 disc.  That decision was not appealed by

either party and became a final order of the Commission.

On June 11, 2012, this administrative law judge filed another

opinion in this matter.  At that time, the parties agreed that the

issues to be litigated were limited to the following:

“1. Wage loss due to left shoulder and sacral
joint and/or the L5-S1 joint.

2. Pain management recommended by Dr.
Blankenship.

3. Attorney’s fee.”

Following are the findings of fact and conclusions of law from

this administrative law judge’s June 11, 2012, opinion:

“1. The stipulations agreed to by the parties
at the pre-hearing conference conducted on
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January 4, 2012, and contained in a pre-
hearing order filed January 6, 2012, are
hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to wage loss disability benefits due
to his left shoulder and his sacral joint
and/or the L5-S1 joint.

3. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional medical treatment in
the form of pain management recommended by Dr.
Blankenship.

4. The claimant has failed to prove by a
preponderance of the evidence that his
attorney is entitled to an attorney’s fee in
this matter.”

The claimant appealed this administrative law judge’s decision

to the Full Commission; however, the claimant’s attorney filed a

Motion to Dismiss that appeal on July 11, 2012.  The Full

Commission filed an order on July 24, 2012, granting the claimant’s

Motion to Dismiss its appeal of this administrative law judge’s

June 11, 2012, opinion.

On July 13, 2009, the claimant filed a third party civil

action in the Circuit Court of Benton County based upon a fall down

some stairs which did result in him suffering a compensable injury

on December 13, 2006.  The respondents in this matter, intervened

in that civil law suit in late November 2009 asserting their right

to a subrogation lien for medical expenses in the amount of

$68,497.32 and $74,029.27 in indemnity benefits.

The claimant testified that he settled his third party civil

action on August 2, 2012, for $360,000.00.  The claimant then filed

a motion for a made whole hearing in the Circuit Court of Benton
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County on August 6, 2012.  The respondents filed their response to

the claimant’s request for a made whole hearing on August 10, 2012,

with the Circuit Court.  A hearing on the motion to determine

whether the claimant was made whole was set by the Circuit Court

for September 5, 2012.

The respondents then filed a motion for voluntary non

suit/dismissal on September 4, 2012.  That same day, an order was

signed by the Circuit Judge granting the dismissal of the

respondents’ complaint and intervention. 

The claimant now contends that due to the respondents’

intervention in a third party Circuit Court case, that he is

entitled to an award of benefits from the Arkansas Workers’

Compensation Commission for attorney’s fees.  Ark. Code Ann. §11-9-

715 sets out four different occasions when the Commission may award

an attorney’s fee to the claimant’s attorney.  First, when

indemnity benefits have been controverted and awarded.  Second,

when the Commission finds that a claim has not been controverted

and further finds that bonafide legal services have been rendered

in respect to the claim, the Commission shall direct the payment of

fees by the injured employee or dependents of the deceased employee

out of the compensation awarded.  Third, when the claimant prevails

on appeal to the Full Commission, Court of Appeals or Supreme Court

from a decision of the Commission, and finally, when the claimant

is awarded a controverted change of physician by the Commission.

In the present case, the claimant has asked for an award of
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attorney’s fees when none of the before mentioned circumstances

exist.

The claimant’s request for an award of attorney’s fees is

based on a third party suit that was brought by the claimant

through the Circuit Court of Benton County.  It was in the Circuit

Court case brought by the claimant that the respondents intervened

to assert their subrogation lien.  It was in the Circuit Court case

that the claimant requested a hearing to determine if he had been

made whole, and it was in the Circuit Court case that the

respondents’ motion for voluntary non suit/dismissal was granted.

The proceedings for which the claimant now claims that he is

entitled to an award from the Arkansas Workers’ Compensation

Commission of an attorney’s fee occurred outside the jurisdiction

of the Arkansas Workers’ Compensation Commission.

   The proceeds from the claimant’s settlement of the claimant’s

Circuit Court case were not paid to the claimant by any person or

entity that the Arkansas Workers’ Compensation Commission has

jurisdiction over.  Instead, they were paid by a, or some group of,

defendants in a Circuit Court case brought by the claimant in that

venue.  The Arkansas Workers’ Compensation Commission has not

awarded the claimant any benefits that he now seeks payment of

attorney’s fees for; instead, the settlement proceeds received by

the claimant were paid by a, or some, defendants that were not

parties to this Workers’ Compensation case.

The claimant relies on Logan County v. McDonald, 90 Ark. App.

409, (2005); however, that case is distinguishable from the current
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matter on at least two fronts.  First, in Logan County v. McDonald,

Id., the Commission’s award of attorney’s fee was given pursuant to

Ark. Code Ann. §11-9-715.  Here, no award was made by the

Commission pursuant to §11-9-715 or any other statute.  Finally,

the award to the claimant in Logan County v. McDonald, Id., was

made through a determination of the Arkansas Workers’ Compensation

Commission.  In the present case, the settlement proceeds paid to

the claimant were done so through a third party civil case in the

Circuit Court of Benton County not the Arkansas Workers’

Compensation Commission.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on October 10, 2012, and contained in

a pre-hearing order filed October 11, 2012, are hereby accepted as

fact.

2. The claimant has failed to prove by a preponderance of the

evidence that his attorney is entitled to an attorney’s fee on all

benefits paid by the respondents for medical and indemnity due to

their intervention and controversion in a third party civil court

case.
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ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


