
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G206452

PHILLIP BURKS, EMPLOYEE CLAIMANT

IC BUS, LLC, SELF-INSURED EMPLOYER RESPONDENT
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Hearing before Administrative Law Judge O. Milton Fine II on August 1, 2013 in Conway,
Faulkner County, Arkansas.

Claimant represented by Mr. Chris H. Stewart, Attorney at Law, Little Rock, Arkansas.

Respondent represented by Mr. John D. Davis, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 1, 2013, the above-captioned claim was heard in Conway, Arkansas.

A prehearing conference took place on May 13, 2012.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the issues and respective contentions,

as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With the

amendment of the sixth stipulation at the hearing, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/self-insured employer relationship existed on July 10, 2012,

when Claimant sustained a compensable injury to his left shoulder.
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3. Respondent accepted the left shoulder injury and paid benefits pursuant

thereto, including temporary total disability benefits through December 16,

2012.

4. Claimant has been assigned a four percent (4%) impairment rating to the

body as a whole in connection with his left shoulder injury.  Respondent has

accepted this rating.

5. Respondent has controverted Claimant’s alleged right shoulder injury of July

10, 2012.

6. Claimant’s average weekly wage entitles him to compensation rates of

$523.00/$392.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Following the addition of an issue concerning whether Respondent is entitled to a credit

or an offset, the issues read:

1. Whether Claimant sustained a compensable injury to his right shoulder.

2. Whether Claimant is entitled to reasonable and necessary medical treatment

of his right shoulder.

3. Whether Claimant is entitled to temporary total disability benefits from

December 17, 2012 to a date yet to be determined.

4. Whether Respondent is entitled to a credit or an offset for unemployment

benefits allegedly received by Claimant.

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues are reserved.
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Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he injured both shoulders on July 10, 2012.

Claimant was removing sections of the main assembly line.  Claimant was

removing plywood with a pry bar.  The plywood broke and Claimant fell to the

floor.  Claimant had surgery on left shoulder on September 16, 2012, for a

torn rotator cuff.  The injury was accepted as compensable.  Maximum

medical improvement has not been reached.  No impairment rating has been

assigned.  Respondent ceased payment of weekly benefits on the injury.  On

the same date of injury, Claimant re-injured his right shoulder/rotator cuff.

2. Respondent has denied compensability pertaining to the right shoulder.

3. Claimant has treated with Dr. Charles Pearce and McMaster Physical

Therapy.

4. Claimant reserves the right to amend this pending.

Respondent:

1. Respondent contends that Claimant did not sustain a compensable injury to

his right shoulder on July 10, 2012.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Claimant and to observe his demeanor, I hereby make the following findings

of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2012):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his right shoulder.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment of his right shoulder.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to additional temporary total disability benefits from December 17, 2012 to

April 4, 2013.

6. The evidence preponderates that Respondent is entitled to a credit or an

offset under Ark. Code Ann. § 11-9-506(b) (Repl. 2012) for unemployment

benefits that he received during the period for which he has been awarded

additional temporary total disability benefits.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl.

2012).

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witnesses at the hearing.

In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Claimant’s Exhibit 1, a compilation of his medical records, consisting of

one index page and 33 numbered pages thereafter; Claimant’s Exhibit 2, non-medical
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records including his Form AR-C , injury report, indemnity benefits payout history, mileage

summary and functional capacity evaluation, consisting of one index page and 25

numbered pages thereafter; Respondent’s Exhibit 1, non-medical records including

Claimant’s application for unemployment benefits, resume and list of employment contacts,

consisting of one index page and eight pages thereafter.

Also, without objection, I have blue-backed to the record Respondent’s August 21,

2013 post-hearing letter brief, consisting of five numbered pages.

Adjudication

A. Compensability

Introduction.  As the parties have stipulated, Claimant sustained a compensable

injury to his left shoulder on July 10, 2012 while employed at Respondent IC Bus, and that

benefits have been paid pursuant thereto.  In the instant action, he contends that in the

same work-related incident that caused his left shoulder injury, he also hurt his right

shoulder.  Respondent denies this.

Standards.  Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2012) defines

“compensable injury”:

An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is “accidental” only
if it is caused by a specific incident and is identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Id. § 11-9-102(4)(D).  “Objective findings” are those findings that cannot come

under the voluntary control of the patient.  Id. § 11-9-102(16)(A)(i).  The element “arising

out of . . . [the] employment” relates to the causal connection between the claimant’s injury
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and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430

(1987).  An injury arises out of a claimant’s employment “when a causal connection

between work conditions and the injury is apparent to the rational mind.”  Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 50 years old and a high school graduate, testified that

he worked for Respondent IC Bus for about 25 years, primarily in maintenance.  He

described his job as follows:  “[w]orking on machines, the facility, setting up machines,

punching parts, generally anything that comes up.”  On July 10, 2012, he suffered work-

related injuries to his bilateral shoulders.  He described the incident in question:

The facility down there–to make a long story short, we went from 2,000
employees and now we’re down to like 127, I believe on the floor.  So
ultimately in negotiations in 2010, you know, I was maintenance mechanic
and at that point in time they changed me to axillary, but my job description
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never changed.  I grabbed my tool belt, went to do everything I’m supposed
to do.  The mainline runs down the middle of the plant that all the buses are
build on.  They wanted to take that out and scrap all of that mainline chain.
So my job was to go down there and start taking it apart.  And in the course
of taking that apart, when you get to an area where I could take a tow
motor–and on top of the mainline chain you’ve got plywood and that’s what
people walk on to go in and out of the buses.  In order to get that stuff up, I
made a steel bar with a chain on it and I put a hole about like that–a three-
inch hole into the plywood with a hole saw and then dropped that chain in
there and used the forklift to pry it up.  When you get down to where the
catwalks are and where the paint booth and all of that is, you can’t get a tow
motor in there.  And our–I had asked for help numerous times to get help to
pull that plywood up.  Anyhow, I had the hole in the plywood and Mike
brought me a big ‘ole pry bar, it’s about maybe a six-foot pry bar.  And you
take that and you stick it in the hole.  And that chain is up about that far.  So
your pry bar, you know, comes down like this and you’re up here.  (Witness
indicating)  Well, I’m on the end of it–and that plywood is all screwed down,
so you’ve got to pry it all up.  Well, I’m on the end of the pry bar with both
hands and I’m bouncing trying to get it to pop up, pop up.  And about that
time, the bar comes through the plywood.  I hit the floor and when I hit the
floor, the first thing I done is I looked up across to see if anybody seen me.
And, you know, my shoulder was hurting and whatever.

(Emphasis added)  However, when asked what was hurt in the fall, Claimant responded

that “[b]oth shoulders” were injured.  He related:  “When I hit the ground, I was on all fours.

I mean, I–when I hit the ground, I hit the ground.”  Claimant estimated that he fell about

three feet.

Respondent accepted the left shoulder injury as compensable and furnished

treatment therefor, including an arthroscopic rotator cuff repair on September 17, 2012 by

Dr. Charles Pearce–the provider that Respondent selected.  Claimant testified that, as his

medical records in evidence reflect, he presented to Pearce at their initial visit with bilateral

shoulder pain.  Claimant underwent MRIs of both shoulders.  He stated that his right

shoulder “hurt from day one.”  However, he has not undergone additional treatment of the



Burks - Claim No. G206452 8

right one because Respondent controverted it and “I ain’t got no insurance.”  He admitted

that he injured his right shoulder at work in 2005 and underwent surgery as a result.

Medical Records.  On May 8, 2007, Claimant presented with right shoulder pain of

two weeks’ duration following an incident at work.  He was diagnosed as having a grade

III AC separation by Dr. Pearce.  Surgery on June 29, 2007 confirmed (1) a Type II

superior labrum anterior to posterior tear from 10:00 to 2:00 position; and (2) a small full-

thickness rotator cuff tear.

Claimant returned to Dr. Pearce on July 31, 2012 following the incident at issue.

The doctor’s examination of the right shoulder noted a “prominent” AC joint, but he added

that “this is from an injury at age 12.”  The MRI of that shoulder, according to Pearce, had

“postop changes I am not able to see definitive rotator cuff tear there is a humeral head

cyst this could be an area of resorption around the anchor (sic).”  He assessed Claimant

as having, inter alia, a “possible partial tear on the right.”  During the follow-up visit on

August 28, 2012, Dr. Pearce still wrote that Claimant had a “possible partial tear on the

right, the right side is (sic) had a previous rotator cuff repair.”

On February 14, 2013, Pearce wrote:

MRI [of the right shoulder] was read as showing a small anterior rotator cuff
tear after a July 2012 injury, however, I do not see significant tearing on my
review.  I’m not sure that the findings are not post-operative nor am I
convinced that a re/re surgery on his right shoulder is indicated.

The note from his March 14, 2013 visit with Claimant reads in pertinent part:

He’s also having some pain in his right shoulder and these postop rotator
cuff repair on that side 2007.  Recent MRI scan done elsewhere and brought
with him was read as a possible rotator cuff tear, but on my review I am
unable to see definitive care.  I’m concerned that what they are seeing is
actually postop findings.
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Discussion.  Claimant has the burden of establishing the presence of an objective

finding of a right shoulder injury.  The first MRI showed a humeral head cyst, but Dr.

Pearce attributed that to post-operative changes.  As for the “prominent” AC joint, the

doctor tied that to an injury that Claimant apparently sustained at age 11.  Early on, Pearce

wrote of Claimant having a “possible” rotator cuff tear on the right, but he later stated that

what was being viewed on the MRIs could just as easily be the aftermath of Claimant’s

2007 surgery.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  After consideration of the evidence, I credit Dr.

Pearce’s opinion that the presence of the right rotator cuff tear has not been shown.

Moreover, I cannot credit findings of a “possible” tear because to credit such as

definitive requires that I engage in speculation and conjecture.  But speculation and

conjecture cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264

Ark. 791, 796, 575 S.W.2d 155 (1979).  In sum, Claimant has not shown that he has an

objective finding of a right shoulder injury.  Consequently, he has not proven by a

preponderance of the evidence that he sustained a compensable injury of this type.

B. Additional Medical Treatment.

Introduction.  At the hearing, Claimant testified that he would like to undergo

additional treatment of his right shoulder at Respondent’s expense.  Respondent disputes

his entitlement to this.
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Standards.  Arkansas Code Annotated § 11-9-508(a) (Repl. 2012) provides that an

employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Discussion.  In light of my finding above that Claimant has not proven that he

sustained a compensable right shoulder injury, this portion of his claim must fail at the

outset.

C. Temporary Total Disability Benefits.

Introduction.  Claimant has alleged that he is entitled to additional temporary total

disability benefits.  Respondent disagrees.  While he has not proven that he suffered a

compensable injury to his right shoulder, he specified at the hearing that he is seeking

benefits for both shoulders.

Standards.  The compensable injury to his left shoulder is an unscheduled one.  See

Ark. Code Ann. § 11-9-521 (Repl. 2012).  An employee who suffers a compensable
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1This conflicts with the stipulation that benefits continued through December 16,
2012.  I have accepted that stipulation.

unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which he has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing the disability has become

stable and nothing further in the way of treatment will improve that condition.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Per Ark. Code Ann. § 11-9-

705(a)(3) (Repl. 2012), the party charged with proving an issue must do so by a

preponderance of the evidence.  In addition, the claimant must show that the disability

lasted more than seven days.  Ark. Code Ann. § 11-9-501(a)(1) (Repl. 2012).

Testimony.  According to Claimant, he last worked at IC Bus two days after the

injury at issue–July 12, 2012.  On that day, he was terminated.  However, Respondent

continued to pay temporary total disability benefits until December 14, 2012.1  He

underwent a functional capacity evaluation and was found to be able to return to work at

heavy duty.  Thereafter, he was assigned a four percent (4%) impairment rating by Dr.

Pearce.  But this did not occur until April 2013; and Claimant’s treatment by him continued

after the payment of temporary total disability benefits ceased.

His testimony was that he is currently drawing unemployment benefits.  Claimant

agreed that in order to qualify, he must initiate job contacts.  He also admitted that in his

application for benefits on July 13, 2012–just three days after the incident at issue–he

represented that (1) he could begin work immediately; (2) he could work full time; and (3)

he had no disabilities that would limit his ability to perform normal job duties.  Claimant
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gave similar answers on his second application that is dated December 28, 2012.  With

respect to statement (3), he testified that he answered in that fashion because as of the

time of his applications, he had not been assigned an impairment rating.  As for the job

contacts, he applied for positions with various types of businesses.  Some of the

prospective employers were electrical contractors.  He agreed that he could perform such

tasks as installing plugs and switches, but disagreed that he could pull wire.  As for such

jobs as installing light fixtures and other overhead work, he stated that “if you’ve got help,

there’s all kinds of things you can do.”

Claimant related that in 2013, he performed repairs on his truck.  These included

replacing an emergency brake cable, a bearing in the steering column, and part of the

exhaust system.  The last of the three repairs required that he get under the truck.  He also

admitted that a couple of weeks before his May 14, 2013 deposition, he was involved in

a physical altercation with another driver on the side of the road.

In discussing his termination, Claimant testified that he was unsure whether it was

related to the incident at issue.  He was an officer with the United Auto Workers, and the

union filed a grievance in connection with his dismissal.  In settling the matter, Claimant

agreed not to return to work at IC Bus.

Claimant related that he has been trained to operate, maintain and fix electrical,

hydraulic and pneumatic equipment.  He also knows how to perform all types of welding

and brazing, and can work on internal combustion motors “to a point.”  In addition, he can

operate heavy machinery and can work on the electrical components of equipment.

Medical Records.  On July 31, 2012, Dr. Pearce assigned Claimant the restriction

of “no lifting or overhead work.”
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Claimant underwent surgery on his left shoulder on September 17, 2012.  His post-

operative diagnoses were

1. Bursal-sided, near full-thickness, rotator cuff tear (approximately 1.5
x 2 centimeters).

2. Acromioclavicular joint arthrosis.

Thereafter, from September 27, 2012 until March 27, 2013, he underwent physical therapy.

His therapy evaluation on September 27, 2012 noted that he was “[t]otally disabled to work

at this time.”  Pearce on February 14, 2013 gave him restrictions of “no lifting greater than

30 pounds and no overhead work.”  On March 14, 2013, Pearce found that Claimant was

still not at maximum medical improvement, continued his restrictions, and directed that he

undergo a functional capacity evaluation (“FCE”).

Claimant returned to Dr. Pearce on April 4, 2013.  The doctor noted that he

underwent an FCE on April 2, 2013 and was found to have given an reliable effort and

demonstrated the ability to work in the Heavy category.  He found that Claimant reached

maximum medical improvement on the date of the visit and assigned him an impairment

rating of six percent (6%) to the upper extremity, translating to four percent (4%) to the

body as a whole.  Moreover, Dr. Pearce stated that per the FCE findings, he could “return

to heavy work activities.”

Discussion.  Of course, because Claimant has not proven that he suffered a

compensable right shoulder injury, his entitlement to additional temporary total disability

benefits stands or falls on his compensable left shoulder condition.  I credit Dr. Pearce’s

opinion supra and find that Claimant did not reach the end of his healing period for his left

shoulder until April 4, 2013.
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What remains to be considered, however, is whether from December 17, 2012 to

April 4, 2013, Claimant had sustained a total incapacity to earn wages.  During this period,

he was not working at IC Bus because he had been terminated shortly after the accident.

Claimant’s medical records reflect that as of September 27, 2012, he was found to

be unable to work in the aftermath of his left shoulder surgery.  This did not change until

February 14, 2013, when Dr. Pearce gave him restrictions of “no lifting greater than 30

pounds and no overhead work.”  This continued until he released Claimant from treatment

on April 4, 2013.  A claimant who has been released to light duty work but has not returned

to work may be entitled to temporary total disability benefits where insufficient evidence

exists that the claimant has the capacity to earn the same or any part of the wages he was

receiving at the time of the injury.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981); Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d

841 (1984).  This is the case here.  Based upon Claimant’s description of his job at IC Bus,

which I credit, I find that there is insufficient evidence to show that he could have earned

the same or part of his wages from that job during the period in question.  Similarly, while

I note that Claimant has a number of job skills, the evidence does not preponderate that

he could have made the same or even part of his wages from December 17, 2012 to April

4, 2013 in light of his physical restrictions–which I have credited.

Respondent has highlighted Claimant’s quest for unemployment benefits, including

his representations that he was ready to work immediately and that he had no disabilities

that would prevent him from performing normal job duties.  This certainly bears on his

credibility, but I credit instead his description of his job and Dr. Pearce’s restrictions.  As

for Claimant’s testimony concerning repairs he made on his truck in 2013, I do not find
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them relevant because it has not been shown that the repairs were undertaken prior to

April 4, 2013.  By the same token, I do not find his physical altercation with another driver

to have any bearing on this issue because Claimant’s testimony shows that it took place

in late April or early May of 2013–after the period at issue.

Therefore, after consideration of the evidence, I find that Claimant has proven by

a preponderance of the evidence that he is entitled to additional temporary total disability

benefits from December 17, 2012 to April 4, 2013.

D. Unemployment Benefits

Claimant testified that following his termination from IC Bus, he applied for and

received unemployment benefits.  Respondent has argued that in the event that additional

temporary total disability benefits are awarded, this amount should be offset by the

unemployment benefits that were paid to him.

Arkansas Code Annotated Section 11-9-506 (Repl. 2012) provides:

(a) Any other provisions of this chapter to the contrary notwithstanding, no
compensation in any amount for temporary total, temporary partial, or
permanent total disability shall be payable to an injured employee with
respect to any week for which the injured employee receives unemployment
insurance benefits under the Arkansas Employment Security Law, § 11-10-
101 et seq., or the unemployment insurance law of any other state.

(b) Provided, however, if a claim for temporary total disability is controverted
and later determined to be compensable, temporary total disability shall be
payable to an injured employee with respect to any week for which the
injured employee receives unemployment benefits but only to the extent the
temporary total disability otherwise payable exceeds such unemployment
benefits.

Respondent has controverted Claimant’s claim for temporary total disability benefits after

December 16, 2012.  Claimant testified that he began receiving unemployment benefits

in January 2013, and was still doing so as of the time of the hearing.  While Claimant
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stated that his unemployment benefits were initially paid at around $406.00 per week and

were later reduced to around $300.00 per week, he was not specific.  Moreover, the

records of the Arkansas Department of Workforce Services were not offered into evidence

to show dates and amounts of benefit payments.  Consequently, while I am unable to

make a finding containing specific amounts, I do find that the evidence preponderates that

the additional temporary total disability benefits awarded supra shall be offset by the

amount of unemployment benefits Claimant received, in accordance with § 11-9-506(b).

E. Attorney’s Fee

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  I find that Respondent has controverted Claimant’s entitlement

to additional temporary total disability benefits.  His counsel is thus entitled to a

controverted attorney’s fee on all indemnity benefits awarded herein, pursuant to Ark. Code

Ann. § 11-9-715 (Repl. 2012).

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


