
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G007160

RONALD BRISCO, Employee   CLAIMANT

HILAND DAIRY, Employer RESPONDENT

FIDELITY & GUARANTY INSURANCE COMPANY, RESPONDENT
INSURANCE CARRIER

       OPINION FILED JUNE 3, 2013       

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by MICHAEL RYBURN, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

On March 5, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on January 8, 2013,

and an amended pre hearing order was filed on February 25, 2013. A

copy of the pre hearing order has been marked as Commission’s

Exhibit No. 1 and with modification and without an objection is made

part of the record.  As a result of the pre hearing conference, the

parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On August 11, 2010, the relationship of employee-

employer-carrier existed between the parties.

3. On August 11, 2010, the claimant sustained a compensable

injury.
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4. The weekly compensation rates are $522.00 for temporary

total disability and $392.00 for permanent partial

disability benefits.

5. The claimant’s healing period ended on November 1, 2012.

6. Respondents accepted liability for permanent partial

disability in the amount of 16% to the body as a whole.

By agreement of the parties, the parties agreed to litigate the

following issues:

1. The extent of permanent disability for wage loss.

2. Attorney’s Fees.

3. Whether the claimant is entitled to a 25% rating to the

body as a whole instead of 16%.

The claimant contends that since he has undergone surgical

intervention regarding his back he obviously has sustained some

amount of permanent impairment; however, a permanent impairment

rating has not been received yet; although the claimant reached

maximum medical improvement on November 1, 2012.  The claimant

contends that he is entitled to permanent disability greatly in

excess of the impairment rating.  By letter to this Commission dated

January 21, 2013, the claimant’s attorney, Eddie Walker, Jr.,

amended his contentions.  The claimant hereby amends his contentions

and asserts that he has an impairment of 25% to the body as a whole

instead of only 16%.  Further, the claimant contends that if the

respondents do not accept liability for the 25% impairment within

30 days, they will have controverted any permanent impairment over

and above the 16%.  The respondents contend that the claimant has
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a 16% permanent impairment rating. A rating was requested from Dr.

Shahim but never received. The 16% has been accepted and is being

paid. The claimant reached MMI on 11-1-12. The respondents will

offer vocational rehabilitation/job placement. There should be no

wage loss.  The respondents’ attorney, Michael Ryburn, replied to

Mr. Walker’s amended contentions by email on February 19, 2013. The

respondents’ position is that the correct rating per American

Medical Association Guides 4th Ed. is 16%.

The stipulations agreed to by the parties at the pre hearing

conference on January 8, 2013, and contained in the amended pre

hearing order filed on February 25, 2013, are hereby accepted as

fact.  From a review of the record as a whole to include medical

reports, documents, and other matters properly before the Commission

and having had the opportunity to hear the testimony and observe the

witness and his demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 41-year-old male who was injured while

working for the respondent. He is a high school graduate with no

additional college education or training(Record, p. 12).  The

claimant stated that he had a Class A CDL. He added that he had

worked for the respondent since 2008. He sustained an admittedly

compensable injury on August 11, 2010(Record, p. 12).  The claimant

stated that he was a transport driver for the respondent.  His

duties consisted of delivering milk.  The claimant stated that he

was making about eighteen dollars an hour for a forty-hour week.

He added that he got at least one or two hours of overtime per
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week(Record, p. 13).  The claimant continued that he made around

forty thousand dollars a year(Record, p. 13).  The claimant stated

that he fell while loading empty milk crates into his truck.  He

added that he fell about five feet and could not stand back up.  The

claimant stated that he was taken to Johnson Medical Center where

he received an MRI and x-rays(Record, p. 7).  The claimant stated

that he fractured the T12 in his back.  He added that he was sent

to Arkansas Surgical Hospital by Workers’ Compensation.  He stated

that he saw Dr. Shahim at the Arkansas Surgical Hospital(Record, p.

8).  The claimant stated that Dr. Shahim performed fusion surgery

and put in hardware.  Dr. Shahim’s notes from August 13, 2010

reflect that he performed a thoracic laminectomy at T12(Claimant’s

1, p. 1).  On September 30, 2010, the doctor’s notes reflect that

the claimant was still suffering from back pain(Claimant’s 1, p. 3).

In January of 2011, Dr. Shahim’s notes state that he wanted to keep

the claimant off work for another three to four months.  He

recommended a functional capacity test to be done before deciding

whether to return the claimant to full duty(Claimant’s 1, p. 5). He

noted that it would take a year for the spine to heal completely and

he should be restricted to light duty(Claimant’s 1, p. 5).  In March

of 2011, Dr. Shahim recommended that the claimant avoid bending,

twisting and heavy lifting.  He noted that the claimant would have

a functional capacity evaluation in three months.  He recommended

that the claimant be released to work based on the FCE(Claimant’s

1, p. 6).  He added that a year later Dr. Shahim removed the

hardware(Claimant’s 1, p. 11-12, 14-17).  The claimant underwent a
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functional capacity evaluation on June 3, 2011.  He was assessed to

do work in the light duty category(Claimant’s 1, p. 8).  On June 6,

2011, Dr. Shahim opined that he thought the FCE conclusions were

reasonable.  He stated that he did not think the claimant could

perform manual heavy duty for another year.  He noted that he would

release him to light duty. He recommended future hardware removal

and injections(Claimant’s 1, p. 10).  An MRI of the spine on

November 14, 2011 revealed that the claimant had an unchanged

chronic compression at T12, a fusion from T10 to L1 with posterior

instrumentation and no evidence of canal stenosis or nerve root

impingement within the lumbar spine(Claimant’s 1, p. 13).  On April

11, 2012, Dr. Shahim recommended that the claimant avoid bending,

twisting and heavy lifting.  He kept the claimant off work for

another two to three months(Claimant’s 1, p. 18).  In June of 2012,

Dr. Shahim noted that the claimant had swelling along the recent

incision.  He added that the claimant had adjacent level disease and

needed injections(Claimant’s 1, p. 19).  On August 30, 2012, Dr.

Shahim noted that the claimant was at MMI and added that he would

have persistent symptoms due to the cord injury sustained at the

time of the T12 fracture(Claimant’s 1, p. 21).  In November of 2012,

Dr. Shahim stated that the claimant could start work at light duty

at any point(Claimant’s 1, p. 23).  On January 2, 2013, Dr. Shahim

noted that the claimant has a 25% impairment rating to the whole

person based on the thoracic fracture with residual symptoms with

myelopathy(Claimant’s 1, p. 25).  Dr. Shahim stated that the

claimant would have permanent residual symptoms related to his
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spinal cord injury(Claimant’s 1, p. 25).  The claimant stated that

as of the date of the hearing, he was still being treated by Dr.

Shahim.  He added that he had last seen the doctor on February 20.

The claimant stated that Dr. Shahim wanted to do some

injections(Record, p. 9).  The claimant also stated that he was seen

one time by Dr. Bruffett who also assessed an impairment

rating(Record, p. 10).  Dr. Bruffett performed an independent

medical evaluation on November 12, 2012.  While he agreed that the

claimant was at maximum medical improvement Dr. Bruffett assigned

an impairment rating of 16% to the whole person(Respondents’ 2, p.

2).  He noted that this assessment was based on a one level fusion

with two additional levels and a subsequent additional

surgery(Respondents’ 2, p. 2).

The claimant stated that his physical condition was like

“daylight and dark” since he was injured.  He added that he could

not do the things he used to enjoy. The claimant testified that he

had been very active. He continued that he could not play

basketball, work or ride four-wheelers.  He also stated that he

could no longer ride horses.  The claimant added that his back would

not allow him to do these activities(Record, p. 11).  The claimant

testified that he could not go back to the job he had for the

respondent because of his physical condition(Record, p. 13).  He

stated that he would have to pull or drag more than 50 pounds and

pallets of milk.  He added that there would be 200 gallons of milk

on the pallet(Record, p. 14).  The claimant stated that he could not

climb in and out of trucks in his current condition.  The claimant
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stated that he was self-employed prior to going to work for the

respondent.  He stated that he had a feed and farm supply.  He

stated that while working that business, he loaded and unloaded

trucks, lifted feed sacks and moved pallets with a pallet

jack(Record, p.14).  He added that he worked the feed and supply

business for about four years.  He continued that he had one boy

that worked for him.  The claimant stated that he ran a small town

feed store, and did everything by hand.  He stated that he did not

have any managerial or administrative experience(Record, p. 16).

The claimant stated that it was physically demanding work, but quit

because he was unable to make a living.  He added that he could not

do the physical work at the feed and farm supply in his current

condition(Record, p. 15).  The claimant continued that he worked at

Pepsi-Cola in Fort Smith prior to owning the feed and farm business.

He stated that he was a route driver who handled 40-50 pounds and

stacked cases on two wheelers(Record, p. 17).  He added that he also

climbed in and out of the delivery truck.  The claimant testified

that he worked for Pepsi for ten years but that he could not do that

job in his current physical condition.  The claimant stated that he

worked as an electrical helper just out of high school.  He stated

that he dug ditches, climbed ladders and drug wire for the

electrician(Record, p. 18).  The claimant testified that he worked

manual labor.  He added that he could not do such work within his

medical restrictions(Record, p. 18).

The claimant stated that he takes medication as a result of his

job related injury.  He added that he takes Flexeril, Lyrica, and
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Gabapentin every day.  The claimant stated that he still had pain.

He added that there are days that the pain is so bad that he could

not get out of his house.  The claimant stated that he was in such

pain two to three times per week(Record, p. 19).  The claimant added

that he could not be on his feet for an eight-hour period without

having to lie down.  The claimant stated that a typical day for him

consisted of getting up a 5:00 in the morning.  The claimant stated

that he does not do anything very physically demanding.  He added

that he watches TV, got on the computer, read the paper and gets the

mail.  He then stated that he cooked dinner(Record, p. 20).  He

stated that his girlfriend cleans his house and they share the

cooking(Record, p. 20).  The claimant added that he does his own

laundry with an elevated washer and dryer.  He added that he cannot

sit still without having to move around for more than 10 to 15

minutes(Record, p. 21).  The claimant stated that if he had to drive

to Little Rock for a 9:45 doctor’s appointment, he would leave at

5:00 because he had to stop at least two times to get out and

walk(Record, p. 22).  The claimant testified that he had made

efforts to find a job.  He added that he had been to the

unemployment office and Arkansas Rehabilitation Services.  He stated

that he did not know what kind of job he would be able to do.  He

continued that he told the unemployment office that he could do

light duty work.  He added that he was advised that they had no

light duty work.  The claimant stated that he was willing to do any

kind of light duty work that falls within his restrictions(Record,

p. 23-24).  He added that if he was offered a light duty job he
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would try it, but he had not been offered a light duty job(Record,

p. 24).  The claimant continued that he was contacted about

vocational rehabilitation, but nothing had been done for him.  The

respondent submitted a vocational evaluation report.  The case

manager recommended that the claimant contact the Arkansas

Rehabilitation Services(Respondent’s 2, p. 3-7).  The claimant

testified that he wanted to work and was hoping to get back to work

at some point, somewhere(Record, p. 24-25). 

DISCUSSION

The Commission has been asked to determine the extent of

permanent physical impairment.  An issue has developed as two

separate doctors have assessed differing impairment ratings.  Dr.

Shahim assessed a 25% impairment rating while Dr. Bruffett in an

independent evaluation assessed a 16% impairment rating.  

     Permanent physical impairment refers to a determination of

anatomical disability as opposed to a loss of wage-earning capacity.

The percentage of permanent physical impairment must be established

before the Workers’ Compensation Commission can consider a claim for

wage loss benefits in excess of the employee’s percentage of

permanent physical impairment.  Any consideration of the employee’s

age, education, work experience, and other matters reasonably

expected to affect his earning capacity may not occur until the

Commission has determined the percentage of permanent physical

impairment. Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.

3d 882 (2000).  In order to assess a permanent physical impairment

rating for the claimant, we must refer to the American Medical
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Association’s Guide to the Evaluation of Permanent Impairment

(Fourth Edition).  The claimant’s condition is referenced as a

fracture and fusion at T12 with screws at T10, T11 and L1.  In the

instant case, in November of 2012 Dr. Bruffett assessed an

impairment rating of 16% to the body as a whole.  It appears that

he used Table 75, page 3/113 of the American Medical Association

Guidelines, 4th Edition in making this determination.  However, from

the testimony presented and the medical evidence in the record it

is clear that Dr. Bruffett was not the claimant’s treating

physician.  He merely examined the claimant on one occasion in order

to provide the requested impairment rating.  Subsequently, Dr.

Shahim assessed the claimant to have a 25% impairment rating to the

body as a whole.  Dr. Shahim had been the claimant’s treating

physician since being sent to the Arkansas Surgical Hospital in

2010.  Additionally, he had performed fusion surgery as well as

hardware insertion and removal. Dr. Shahim noted that the claimant

has some radiculopathy predominantly on the left side as well as

some numbness and tingling in the lower back.

 The Commission in Groom v. Nakoose Papers addressed objective

findings.  Objective findings with regard to physical or anatomical

impairment are defined by A.C.A. § 11-9-101(16)(A) as follows:

(ii)(a) When determining physical or anatomical
impairment, neither a physician, any other medical
provider, an administrative law judge, the Workers’
Compensation Commission, nor the courts may consider
complaints of pain.
(b) For the purpose of making physical or anatomical
impairment ratings to the spine, straight-leg-raising
tests or range-of-motion tests shall not be considered
objective findings.
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Clearly, this claimant testified to his on going back issues and

there are numerous objective findings in the record that support the

assessment of an anatomical impairment rating.  It appears from a

review of the American Medical Association’s Guide to the Evaluation

of Permanent Impairment (Fourth Edition), that Dr. Shahim used the

DRE Thoracolumbar Category V, including Table 70 and 71, pages

3/107-109 to assess the claimant with a rating of 25%.  His review

of the AMA guidelines as well as his documented treatment of the

claimant cause the Commission to find his assessment more credible

than that of Dr. Bruffett.  While Dr. Shahim does make note of

assessments that may not be considered objective findings in his

reports, there are other numerous notations that establish objective

findings to support his assessment.  I have considered Dr.

Bruffett’s assessment and cannot find it credible in light of his

limited contact and treatment of the claimant.  Therefore, I find

that the claimant’s permanent impairment rating is 25%.

The Commission must next address the amount of permanent

functional impairment as it relates to wage loss.  Because claimant

sustained an injury to a portion of his body that was not scheduled

under the Workers’ Compensation Act, his entitlement to permanent

disability benefits is controlled by A.C.A. §11-9-522(B)(1) which

provides:

“In considering claims for permanent partial
disability benefits in excess of the employee’s
percentage of permanent physical impairment,
the Workers’ Compensation Commission may take
into account, in addition to the percentage of
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permanent physical impairment, such factors as
the employee’s age, education, work
experiences, and other matters reasonably
expected to affect his or her future earning
capacity.”

Under this statute when a claimant has been assigned an

anatomical impairment rating to the body as a whole, the Commission

has the authority to increase the disability rating and it can find

the claimant totally and permanently disabled based on wage loss

factors. Hensley v. Cooper Tire and Rubber Company, 2011 Ark. App.

593, citing Lee v. Alcoa Extrusion, Inc. , 89 Ark. App. 288, 233,

201 S.W. 3d 449, 454 (2005).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to

earn a livelihood, Id. The Arkansas Supreme Court has affirmed that

the wage loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood. Grimes v.

North American Foundry, 316 Ark. 395, 872 S.W. 2d 59 (Ark. 1994).

 Here, this claimant is a fairly young man, however he has

engaged in demanding physical labor most of his career.  While he

owned a small business, his experience was not such that he gained

administrative or managerial skills.  According to his testimony the

skills gained while owning his own business was limited to more

physically demanding work.  This claimant has engaged in either

manual labor or delivery truck driving which his limitations will

no longer allow him to work.  It is clear that he would like to work

and has been assessed work ability in the light duty area.

Unfortunately, the skills and experience he possesses do not allow
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him to find jobs for which he is qualified with light duty work.

This claimant has no special skills or additional education that

would allow him to find work outside of the areas in which he has

always worked.  There is no question that the claimant’s pool of

available jobs has been reduced due to his admittedly compensable

injury from August 11, 2010. The nature of the claimant’s education,

work history, and experience as well as his own testimony at the

hearing supports the contention that his pool of jobs has been

decreased due to his admittedly compensable injury of August 11,

2010.  Therefore, I find that the claimant is entitled to a loss in

wage-earning capacity that would entitle him to an amount of wage

loss or functional impairment equal to a whole body impairment

rating of 50%.  This amount is over and above any consideration of

anatomical impairment.  While the Commission may determine that the

wage loss factors are such as to render a claimant permanently and

totally disabled, I do not find this claimant to be permanently and

totally disabled at this time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Commission finds that the 25% permanent impairment

rating assessed by Dr. Shahim is correct.  Dr. Shahim’s assessment,

as the claimant’s treating physician, is more credible than that of

Dr. Bruffett’s independent medical evaluation.

2. Having considered the claimant’s age, education and work

history, I do find that the claimant’s pool of available jobs is

somewhat smaller due to his compensable injury.  I assess a 50%

functional impairment or wage loss rating based on the presented
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evidence.  This amount is in addition to the 25% anatomical rating

already assessed.

3.  The claimant’s attorney is entitled to an attorney’s fee

based on the findings that the claimant is entitled to a 50%

functional impairment rating for wage loss.  Furthermore, the

respondents have controverted any permanent impairment over and

above the 16% assessed by Dr. Bruffett and the claimant’s attorney

is entitled to an attorney’s fee based on that controversion.

ORDER

The claimant is found to have a 25% permanent impairment

rating.  The respondents’ shall pay the claimant a 50% functional

impairment for wage loss.  Additionally, the respondents’ shall pay

to the claimant’s attorney an attorney’s fee based on wage loss for

the 50% functional impairment rating.  The respondents’ shall also

pay the claimant’s attorney a fee based on the fact that they

controverted any permanent impairment over and above the 16%

assessed by Dr. Bruffett.

IT IS SO ORDERED.   

                                                                 
              AMY GRIMES
                          ADMINISTRATIVE LAW JUDGE
     


