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STATEMENT OF THE CASE

On February 20, 2013, the above-captioned claim was heard in Little Rock,

Arkansas.  A pre-hearing conference took place on November 26, 2012.  A prehearing

order entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the issues and respective

contentions were properly set forth in the order.

Stipulations

At the hearing, the parties reached the following sole stipulation, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.



Brainard - Claim No. G206963 2

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of an issue concerning the valuation of Claimant’s average weekly wage,

the following were litigated:

1. Whether Claimant was an employee at the time of the alleged injury.

2. Whether Claimant sustained a compensable injury.

3. Whether the alleged injury was substantially occasioned by the use of

alcohol or drugs.

4. Whether Claimant is entitled to temporary total disability benefits.

5. Whether Claimant is entitled to reasonable and necessary medical

treatment.

6. Whether Claimant is entitled to a controverted attorney’s fee.

7. What was Claimant’s average weekly wage?

All other issues have been reserved.

Contentions

With an additional contention offered by Claimant at the hearing, the respective

contentions of the parties are as follows:

Claimant:

1. Claimant contends that admitted compensable injuries were sustained

August 31, 2012.

2. Claimant contends payment of medical expenses and temporary total

disability benefits from the date of injury and continuing to a date yet to be

determined.
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3. This claim is entirely controverted for purposes of attorney fees.

4. Claimant reserves the right to pursue other benefits to which he may become

entitled in the future.

5. Claimant contends that his average weekly wage entitles him to the

maximum compensation rates.

Respondents:

1. Respondents contend that this injury is not compensable because the

claimant was an independent contractor.  If he is an uninsured

subcontractor, he is not covered, as only the employees of the uninsured

contractor are covered, not the sub himself.

2. The claimant was not an employee of the respondent.

3. The claimant was intoxicated and his intoxication caused the accident.

4. The claimant was not performing employment services at the time of the

injury.  He terminated any alleged employment prior to the time of the

accident.

5. The claimant has not filed income tax returns for many years.  There is no

proof of the correct average weekly wage.  The claimant is entitled to the

minimum.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following
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findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulation set forth above is reasonable and is hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury.

4. Because of the above finding, the remaining issues are moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; Rhonda Brainard, his wife; Mike

Amacher, a co-worker; and Robert Ross, the owner of Respondent Robert Ross Roofing,

Inc. (“Ross Roofing”).

In addition to the prehearing order discussed above, also admitted into evidence in

this case were the following:  Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 16 numbered pages thereafter; Claimant’s Exhibit 2, a

list of the items that Ross allegedly supplied him, consisting of one page; Claimant’s Exhibit

3, a photograph of a pickup truck and trailer allegedly supplied him by Ross, with an

accompanying explanation, consisting of one page; Claimant’s Exhibit 4, a photograph of

a dump truck allegedly supplied him by Ross, with an accompanying explanation,

consisting of one page; and Claimant’s Exhibit 5, photographs of two shops to which Ross
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1Per Claimant’s first contention, the alleged date of injury was August 31, 2012. 
Apparently, that was a typo.

allegedly gave Claimant access, with an accompanying explanation, consisting of one

page.

Adjudication

A. Compensability

Claimant, who worked as a roofer with Ross Roofing during the time period relevant

to this claim, has alleged that he suffered compensable injuries while employed there on

August 3, 2012.1  Asked how he became injured, he replied:

I climbed up the ladder to get the last couple of roof jacks off.  There was two
up top and two on the bottom.  And I stepped off the ladder okay, got to the
top one, stepped back on the bottom board and then stepped onto the
ladder, and went about three rungs down and took that board off and got that
board out of the way and took one of the jacks off, reached for the other one.
The ladder kicked out at the bottom and twisted a little bit and at the same
time threw me off.  I had to jump off of it.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011) defines “compensable

injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.
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2Assuming this is an accurate quotation or paraphrase of what Claimant stated,
there are two possible interpretations of it:  (1) he was “putting up his equipment” in the
sense that he was retrieving the equipment for the purpose of stowing it; or (2) he was
“putting” the equipment “on top of the roof” in the sense that he was placing it on the
roof.  Consequently, this record neither corroborates his testimony, infra, nor impeaches
it.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The medical evidence shows that Claimant presented to the emergency room at

Conway Regional Medical Center on August 3, 2012 with pain in his bilateral ankles and

feet.  X-rays showed that he suffered a lateral malleolus fracture on the right and extensive

bilateral calcaneus fractures.  The report reflects that Claimant told treating personnel that

he “works as a roofer and he was putting up his equipment on top of the roof and the ladder

go to sliding.”2  This forced him to jump clear and he landed on both feet after dropping 10

to 12 feet.  The injuries have been shown to have been accidental in that they were due to

a specific incident identifiable by time or place of occurrence.

The questions that remain, however, are whether Claimant was an employee of Ross

Roofing, and if so, whether these injuries arose out of and in the course of Claimant’s
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employment and occurred while he was performing employment-related services.

Respondents have contended, inter alia, that neither is the case; that Claimant was not an

employee and, in any case, he was not performing employment services at the time of the

fall.

With regard to these arguments, Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2011)

provides that the term “compensable injury” does not include an “[i]njury which was inflicted

upon the employee at a time when employment services were not being performed or

before the employee was hired or after the employment relation was terminated[.]”

In discussing “employment services,” the Arkansas Supreme Court in Hudak-Lee v.

Baxter County Reg. Hosp., 2011 Ark. 31, 378 S.W. 3d 77, wrote:

In order for an accidental injury to be compensable, it must arise out of and
in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.
2009).  A compensable injury does not include an injury that is inflicted upon
the employee at a time when employment services are not being performed.
Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2009).  The phrase “in the course
of employment” and the term “employment services” are not defined in the
Workers' Compensation Act.  Texarkana Sch. Dist. v. Conner, 373 Ark. 372,
284 S.W.3d 57 (2008).  Thus, it falls to the court to define these terms in a
manner that neither broadens nor narrows the scope of the Act.  Id.

An employee is performing employment services when he or she is doing
something that is generally required by his or her employer.  Id.; Pifer v.
Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  We use the same
test to determine whether an employee is performing employment services
as we do when determining whether an employee is acting within the course
and scope of employment.  Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260
S.W.3d 281 (2007).  The test is whether the injury occurred within the time
and space boundaries of the employment, when the employee was carrying
out the employer's purpose or advancing the employer's interest, directly or
indirectly.  Id.  In Conner, 373 Ark. 372, 284 S.W.3d 57, we stated that where
it was clear that the injury occurred outside the time and space boundaries of
employment, the critical inquiry is whether the interests of the employer were
being directly or indirectly advanced by the employee at the time of the injury.
Moreover, the issue of whether an employee was performing employment
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services within the course of employment depends on the particular facts and
circumstances of each case.  Id.

Rhonda Brainard testified that she has been married to Claimant for around 25

years.  She related that she witnessed the fall at issue on August 3, 2012:

Well, we had got to the job and Herbert needed to move–they were done with
one end of the roof, so he was taking some ladder jack and tow boards down
on this one side of the roof. Well, they had the scaffolding from being there
in the morning on the right side of the job, which consisted of some ladders.
And he went up there and he got the–the tow boards and the–and the jacks
down and then he came back down. And then there was a ladder over on the
left that was there when we got to the job. And he went up that ladder and
started taking the tow boards and jacks down from that side. And when he
was up there–he was almost done, he had one more jack to get. And, so, he
was on the ladder and he  just–he didn't lean, but he reached over to get it
and at that time, I saw like the ladder kind of give away. It happened so fast.
But at that point when I saw the ladder and then I looked at him, I could tell
his split decision was–because the ladder was falling–was to jump from the
ladder instead of getting tangled and falling in the ladder.

The ladder did not have feet on it.  She testified that it was not unusual for her to be at a job

site, and that she was just “hanging out” while Claimant waited for other members of the

roofing crew to show up.  At this point, her grandchildren were back at her house, with their

father.  It was her understanding that the other members of the crew–Amacher and Gary

Phillips–were going to return as well, but they were not going to begin until around 6:00

p.m., after the summer heat began to die down.  When he first arrived, at 5:30 to 5:45 p.m.,

Claimant picked up trash around the area they had been working.  Later, Claimant began

removing tow boards and roof jacks–which were not his own equipment–to place them on

the other side of the roof.  It was at this point–after he had taken everything else off the roof

and was removing the last jack–that he fell.  The injury happened around 6:00 to 6:30 p.m.
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Mrs. Brainard stated that the crew had intended to begin the next section of roofing that

evening.

Asked why the rest of the crew was not present, Mrs. Brainard responded that

Amacher had come by their house earlier that day because he was going to Morrilton to get

a new vehicle.  She did not explain Phillips’ absence.

Turning to events that occurred earlier that day, she stated that Claimant had gone

to lunch with Mike Amacher.  She picked him from the restaurant and, later that day,

accompanied him to a meeting with Ross to get the pay for himself and the rest of the

roofing crew.  This took place in the parking lot of a bank in Conway at about 4:30 p.m.  She

related:

Well, there had been a discrepancy on exactly how much was going to be
paid. I hate to say as usual, but it had become an occurrence you know if not
every payday, at least every two or three payday, a discrepancy in the money
that was owed. And, so, my husband was upset that afternoon about the pay,
what it was, what it came down to.

According to Mrs. Brainard, Claimant returned from speaking with Ross in Ross’ truck and

was upset about the amount that he had received from him.  As to what occurred,

thereafter, the following exchange took place:

Q. Okay.  At some point in time before your–you and your husband–you
had returned your husband to the job site–

A. Uh-huh.

Q. –there was a phone message circumstance that took place.  Tell us
about that.

A. Well, of course, he had been–you know he was upset with Robert.  He
had threatened to quit several different times this entire year.  Of
course with, you know, me not working, week to week, you know, it
wasn’t really an option.  But while he was in the bank cashing the
check and we were parked, so I was not driving, but I did get his phone
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and I text [sic] Robert and said–I–and I don’t remember the exact
words but to the effect that I quit.

Q. That was you texting Mr. Ross?

A. Yes, it was.

Q. Using your husband’s phone?

A. Yes, it was.

Q. You quit on behalf of your husband?

A. I did.

Q. Okay.  But did your husband quit?

A. No.  He was pretty upset,–

Q. Okay.

A. –that I had–

Q. When–

A. –texted that.

Q. Right.  When he got back to the car from having been inside the bank,
you told him what you had done?

A. I did.

Q. And how did he react to that?

A. Well, he was not happy and he was trying to get ahold of Mr. Ross.

She elaborated that she sent the text while her husband was at their own bank, and this

took place about 4:35 p.m.  While she stated that Claimant tried to contact Ross, he did not

send a text to disavow the earlier one.  Mrs. Brainard then took Claimant back to the job

site.  She insisted, however, that it had been his plan to return to the job site all along, and

that he did not go back their to gather up his equipment after resigning.
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Asked if her husband had quit Ross Roofing before, Mrs. Brainard responded:

It–well, it had almost turned into a joke because, you know, it was like almost
every other Friday he was going to quit.  I mean, he would even tell Robert
that, you know.  A matter of fact, about two or three weeks previous to this
occasion, he actually had taken Robert’s work trailer and everything to his
house and said, “I’m done.  I can’t do this,” you know.  They talked.
They–you know, as usual, they always worked things out and he continued
to work for him.

Claimant testified that he has an eighth grade education.  On Friday, August 3, 2012,

he was working on roofing a residential house that was under construction.  The roofing

crew consisted of Claimant, Amacher, Phillips, another individual named Mike, and Larry

Phillips.  They had worked that morning on the house, but rain had caused delays.

However, they continued working and then took off about 12:15 p.m. because of the

oppressive August heat.  He left the site with Amacher and the other Mike, and they had a

beer at a local restaurant before going to another establishment.  There, they drank some

more beer and played pool.  His wife picked him up at a third establishment and took him

home, where he performed some chores.

Mr. and Mrs. Brainard met Ross in the parking lot of a local bank to get paid–which

was a usual activity on Friday afternoon.  He estimated that this occurred about 5:00 to 6:00

p.m.  While the two of them met in Ross’ truck to determine what the crew was owed, Ross

informed him that the pay would be $2.00 per square (a measurement in roofing) less than

the previous job, and that they were not going to be paid for the installation of some copper

flashing–which Claimant related was a labor-intensive task.  Claimant left the truck with a

check from Ross, and he drove to his own bank to cash it so that the proceeds could be

distributed to the crew.  Amacher came by Claimant’s house that day to be paid because

he was going to buy a truck–and that other Mike was with him.  The Phillips, on the other
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hand, were going to be paid when they met Claimant at the job site at 6:00 that evening, but

ended up getting paid at the hospital because Claimant was gone from the site by the time

they arrived.

According to Claimant, he had been informed that the job had to be completed by

Monday, August 6, 2012.  He returned to the job site the evening of August 3, 2012, and

picked up trash and removed tow boards.  Claimant stated that this was in preparation for

the equipment being place on the next portion of the roof to be addressed.  Asked how he

became injured, he responded:

I climbed up the ladder to get the last couple of roof jacks off.  There was two
up top and two on the bottom.  And I stepped off the ladder okay, got to the
top one, stepped back on the bottom board and then stepped onto the ladder,
and went about three rungs down and took that board off and got that board
out of the way and took one of the jacks off, reached for the other one.  The
ladder kicked out at the bottom and twisted a little bit and at the same time
threw me off.  I had to jump off of it.

He stated that the fall occurred about 6:15 p.m.  The ladder he was on at the time was used

by the framers on the job, and lacked feet.  In contrast to Mrs. Brainard’s testimony,

Claimant first stated that some of the equipment that he was removing was his own.

Regardless, he stated that the removal of the jacks and tow boards was part of his job.  He

denied removing any of his tools from the site that evening; he stated that his son-in-law,

Jeremy, did this after he was transported to the hospital.  Jeremy also waited at the site to

tell the Phillips’ what happened.  He stated that Amacher “never came back.”

When Respondents’ counsel pointed out that it seems odd that the crew would not

be arriving until around 7:00 p.m. to begin working, and that it was also a Friday and

payday, Claimant responded:
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Well, you know, you’ve got to understand too that at 7:00, that’s the best time
to start roofing.  And that two hours gets you a long ways, 7:00 to 9:00.  I
mean, when you’re talking 105 degrees and it goes down to 96 at 7:00, yes,
we do do that.

According to Claimant, while he generally decided whether the crew was going to

work a split shift, he often left this decision up to the crew members.  He termed himself

“their foreman.”

It was Claimant’s testimony that he resigned from Ross Roofing two weeks before

the fall at issue.  On that occasion, Ross had used “some slur words about the crew” and

had indicated that he did not have the money to pay them in full.  As a result, Claimant

resigned and took the extra step of removing the Ross Roofing signage from his truck.

With regard to the incident at issue, Claimant testified that Mrs. Brainard was the one

who used his phone to send the text to Ross that read simply, “I quit.”  He denied knowing

beforehand that she was going to do this.  When asked if he had intended to quit, Claimant

replied:  “You know, I was mad enough to where I probably thought about it.”  Asked how

he felt about it, he responded:

Well, she knew first of all that, you know, me or anybody else on that job can’t
afford to quit.  We had to deal with it no matter what.  And, so, she knew I was
upset about that.  I tried to call Robert two or three times after that and I tried
to text him–or I–I texted him at 5:30, I think it was.  I looked on the phone
records.  Robert wouldn’t respond to my phone calls at all after we got into an
argument in the truck.  So it was left at that.

Claimant later clarified that he tried to text Ross at 5:35 p.m., according to his phone

records.  Asked about the content of that text, he responded:

I don’t remember what I texted him or even if I did text him.  I didn’t–I don’t
know if I said, “I’m back at the job.”  I don’t know if I said, “Will you call me?”
I don’t know what I said.  I don’t remember.  But there’s a text there.  It says
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I texted him.  I had been trying to call him that afternoon.  After Rhonda
text[ed] and said, “I quit,” I had been trying to call him.  He wouldn’t answer
his phone.

The following exchange took place on cross-examination:

Q. Mr. Brainard, you left some phone messages on Mr. Ross’ phone after
your wife texted him that you quit, is that right?

A. No, sir.  I text[ed] him once and called him twice.  He never answered
his phone.

Q. Did you leave any message by text or by phone call saying anything
to Mr. Ross?

A. I don’t think so.

. . .

Q. Were you using foul language toward your alleged employer in these
texts or in these phone calls?

A. Only when we was arguing in the truck.  I said a bad word to him then,
that was it.

Q. And there was no way for him to know anything other than that you
had quit?

A. Well, if he would have answered his phone he’d have known.  I mean,
and not only that, every time prior to–to this situation, you know–it was
almost like he did it on purpose because he was–he was like–he would
short me on my paycheck, he’d make me mad.  I’d say, “Look, I ain’t
dealing with this no more.  I’m going to quit,” and then we’d work it out.
I mean, it was–it was crazy.

Q. But you never got in contact with him personally and and said, “I didn’t
quit?”

A. I tried to.  In fact, there was–

Q. Okay.  I want a “yes” or a “no.”  Did you get in touch with Mr. Ross
after you quit and say “I didn’t quit?”

A. I did not talk to Robert after the text that Rhonda made was made.  No,
I did not.
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Called by Respondents, Amacher testified that he is 33 years old and works for Ross

Roofing.  He related that he worked with Claimant, who he described as his boss, on a

roofing project on August 3, 2012.  The following exchange occurred:

Q. On that day, did you go to lunch with Mr. Brainard?

A. Yes.

Q. What was going on at work?  Had you finished up at work?

A. Well, we went to lunch.

Q. Okay.

A. And, originally, was–we were going to go back in the evening but we
decided not to during lunch.

Q. Okay.  Now, wait a minute.  During lunch, you-all decided not to go
back to work and finish up or do any more work on that house; is that
right?

A. Yes.

Q. Who decided that?

A. I think it was a–I don’t remember exactly.  I think it might have been,
like, a group decision.

Q. Who else was at lunch besides you and Mr. Brainard?

A. Another gentleman named Mike, who doesn’t live around here
anymore.

Q. Okay.  Was he working on this job also?

A. Yes.

Q. So you-all are eating lunch and the three of you decide you’re not
going to go back and do any more work today?

A. Yes.
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Q. Was Mr. Brainard in on this conversation?

A. Yes.

Q. And since you were not going back to work, were you-all–were you
playing and enjoying a few beers?

A. Yes.

. . .

Q. Okay.  Did you have anything left to do as far as that job after you left
the restaurant?  Were you going to go back to the job?  Were you
going to go put tools up?  Were you going to do anything?

A. No.  Not that evening, no.

Q. Was anybody else?

A. No.

Q. How had you left the job?  Was it put up enough that you didn’t have
to go back?

A. Might have left some hand tools out and some jacks and stuff were on
the roof, maybe some cushions in the garage.

Q. Okay.  But nobody was–but this understanding that you had at lunch,
everybody said, “We’re through for the day, let’s take off”?

A. Yes.

Amacher agreed that it was not unusual for them to take a break in the afternoon and

work a split shift because of the heat.  According to him, he went to Claimant’s house that

afternoon to get his weekly pay.  He testified that the pay he received was the correct

amount–he was not “shorted.”

After Claimant was injured, it fell to Amacher and Mike to complete the roofing job.

To do so, he had to go to Claimant’s house to retrieve the truck, trailer and the equipment

inside them.
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The following exchange took place on cross-examination:

Q. Okay.  And do you know why Mr. Brainard was back out there on the
job site if he had no intention of working?

A. Because him and Robert go into it.

Q. Okay.  He went to the job site because he and Robert got into it?

A. Yeah.

Q. Wouldn’t that be a reason not to go to the job site?

A. He was collecting his tools.

Q. He was collecting his tools.  Well, what tools was he collecting on the
ladder?

A. Roof jacks.

Q. What about the saw, you know, the hammers, those kinds of things?
Would he have been on a ladder to try to get those kinds of things?

A. I can’t remember.

Q. Why would he have been–those–the jacks that were up there–were all
of the jacks up there did they all belong to Mr. Brainard?

A. I don’t know.

Q. Did some of them belong to Mr. Brainard?

A. I’m sure, yes, some of–

Q. Some of them belonged to Mr. Ross?

A. Yeah.

Q. And the tow boards, do you know who owned the tow boards?

A. I only know we kept them at Herbert’s house, but I don’t know who
owned them.

Q. Why–if they were owned by Mr. Ross, they why would Mr. Brainard
have been taking them off the house if he wasn’t working?
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A. Well, then, I guess it would be owned by Herbert, because we weren’t
supposed to be at work.

Q. So you weren’t supposed to be at work?  Who said you weren’t
supposed to be at work?

A. We decided that earlier at lunch.

Q. Okay.  Now, who decided that, the guys that went to lunch?

A. Yes.

Q. And that was you and your friend and Mr. Brainard?

A. Because–yes.

Q. What about Mr. Phillips?  Did he decide he wasn’t going to work?

A. No.  He showed up at a quarter until 5:00 and nobody else showed up
so he left.

Q. How do you know that?

A. Because he told me.

Under follow-up questioning, Amacher pointed out that he went to Claimant’s house on

Friday afternoon to get his pay; and had there been a plan to return to the job site, he

simply would have waited and gotten his money then.  He agreed that he was getting a

truck that weekend and needed the money to make a payment for it; but he added that he

did not go that day to make the payment.

Called by Respondents, Ross testified that he is the owner of Ross Roofing.  Asked

about the conversation he had with Claimant on the afternoon of August 3, 2012, he related:

We–when he first got in the truck–you know, it was hot.  It was 2:00 in the
afternoon, it was hot.  He gets in and I could tell he was irritated about
something.  And, so, I had my book out and I was writing down the squares,
what they did Monday, Tuesday and everything, and then–and he said, “By
the way, we did a lot of flashing–extra flashing work.”  I said, “All right.”  He
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said, “I need $200.00 for that.”  I said, “Well, that’s a little high, but okay”
because he’s–you know, he’s starting to get–he’s already getting irritated and
loud.  I said, “All right.  We can do that.  We can figure out the squares.”  And
then–and then he went–he started yelling about–he was aggravated about
something because I didn’t go to the job for the last three days because I
wasn’t around when he was there.  So I wasn’t–I guess I was supposed
to–well, I don’t know what he wanted.  But–so, he gets–started getting loud.
And then he asked about the flashing money.  I gave it to–I–I wrote–I wrote
it down, added it up.  Gave him all of the squares, what I’ve been paying him.
This is the third or fourth week on this house.  It’s hot.  They’re not getting a
whole lot done.  Everybody’s getting–you know, not getting paid very much
because they’re still on this job.  So he knows what he’s getting paid two or
three weeks prior to this.  And then all of a sudden,–I mean, I don’t remember
every word, but he started screaming, calling me names and I–and we have
argued before but we’ve never raised our voice.  And this time he started
screaming at me.  And I told him to get out of my truck.  “Go home and sober
up and I’ll talk to you Saturday.”  He said, “Okay.”

Later, Ross stated that this conversation took place at around 4:00 p.m.  When asked if he

thought that Claimant was going to return to the job site that day, he responded:

He–well, he told me he was going to quit.  He guaranteed it this time and “I’m
not going back.  And then–then that’s when he started, you know, calling me
a couple of names and then I told him to get out.  And, actually, his wife got
out and said, “I can hear you.  Come on, let’s go home.”  She got out of her
car and let him know to get out of my truck, because she could hear him.

Ross’ testimony was that he had the understanding from their truck conversation that

Claimant had quit.  This was later confirmed in a text message from Claimant, that not only

informed him that he was quitting, but detailed the work that had been performed that week

and what Ross had paid him.  But before that, at around 5:30 p.m., he received four

messages on his phone–all from Claimant.  According to Ross, one of them consisted of

Claimant telling him that he “was [the] biggest penis that he’d ever saw and worked with .

. . .”  Later, however, Ross’ testimony was that these messages–or voice mails–occurred

over a span of ten minutes, with the last one consisting of Claimant informing him that he

“was the biggest asshole in the truck he’d ever met.”  Because of the nature of the calls,
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Ross elected not to return them.  It was Ross’ testimony that he stopped paying Claimant

on August 3, 2012 because he had quit.  Ross agreed that Claimant had quit before, but

they had resolved their differences.

At around 6:30 or 7:00 p.m., according to Ross, Mrs. Brainard called him and

appeared to be “nervous and scared.”  She told him that Claimant had returned to the job

site and had gotten hurt as the result of a fall.  Purportedly, Ross asked her why Claimant

had gone back to the job site and Mrs. Brainard responded that he wanted to retrieve his

tools.  When he asked why he had to go back at that time, Mrs. Brainard purportedly

responded, “You know how persuasive he is.”

Ross stated that he believes that the reason why Claimant returned to the job site

the evening that he was injured was for the purpose of retrieving his tools.  He based this

belief not only on what Mrs. Brainard told him, but on the fact that Claimant made clear

during the conversation in the truck that he was not going back to the job, and that “it’s very

rare” for Claimant and the other crew members to work on a Friday after being paid.  He did

acknowledge, however, that it is not unusual for the crew to work in the evenings earlier in

the week when it is hot.  Ross did not think that Claimant was on the roof that evening for

the purpose of getting his nail gun, because that would have secured that earlier in the day.

However, he may have been getting, inter alia, his air hose.  Ross readily admitted, though,

that he had no personal knowledge of what Claimant may have left on the roof.

Recalled to the witness stand after Ross’ testimony, Mrs. Brainard denied telling

Ross that her husband had returned to the job site to get his tools.

The resolution of this claim turns on the credibility of the hearing witnesses.  The

determination of a witness’ credibility and how much weight to accord to that person’s
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testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App.

309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and

determine the true facts.  Id.  In so doing, the Commission is not required to believe the

testimony of the claimant or any other witness, but may accept and translate into findings

of fact only those portions of the testimony that it deems worthy of belief.  Id.

There are some key facts that are not in dispute.  The Brainards and Ross agree

that some type of altercation took place when Claimant and Ross met in the bank parking

lot on August 3, 2012.  Claimant was upset over what Ross was agreeing to pay, and used

profanity during their conversation.  At some point after this meeting, but before Claimant

returned to the job site, a text message was sent to Ross from Claimant’s phone that

contained the words, “I quit.”

Claimant denied sending the text, and both he and Mrs. Brainard insisted that she

was the one who did it.  However, after assessing their credibility and considering the

balance of the evidence, I cannot, and do not, credit them on this matter.  Instead, I find

that the evidence preponderates that Claimant was the sender of the text.  In so doing, I

credit Ross’ testimony that during the parking lot meeting, Claimant told him that he was

going to quit.  The text in question, which again followed their meeting, shows that Claimant

was merely acting on his earlier threat.  This is supported by Ross’ credible testimony that

the text contained not only the resignation, but details on the roofing job–which clearly

would not have come from Mrs. Brainard.  In his testimony, Claimant stated that he tried

to contact Ross after his wife informed him that she had sent the text.  But after testifying

that he sent texts to Ross later that day, he admitted that he did not know if this was the
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case or not.  Regardless, I credit Mrs. Brainard’s testimony that he did not send a text that

disavowed the earlier one.  He denied leaving any messages for Ross on the latter’s

phone.  But I credit Ross’ testimony that Claimant did so, calling him profane names in the

process.  These were hardly the actions of someone seeking to clarify that he was not the

source of a text message that stated that he was quitting his job.  According to Ross, whom

I again credit, he considered Claimant to have resigned at that point.  The evidence

preponderates that to the extent that Claimant’s relationship with Ross Roofing was that

of employee/employer, such ended at some time on the afternoon of August 3,

2012–before the fall from the ladder and resulting injuries.  See Williams v. Sound Security

Service, 2000 AWCC 102, Claim No. E810255 (Full Commission Opinion filed April 6,

2000).  The claim is thus not a compensable one under § 11-9-102(4)(B)(iii).

Claimant has sought to show that his activity at the time of his fall–working with

equipment on the roof of the job site–shows that he was still employed at Ross Roofing

and was engaged in “employment services” at the time of his injury.  At the outset, I note

that, in light of my finding, supra, that any employment relationship Claimant had with Ross

Roofing ended before the fall, his activities on the roof on the evening of August 3, 2012

are irrelevant.

Notwithstanding this, I find that the preponderance of the evidence shows that

Claimant was engaging in activity that illustrates that he had resigned earlier that day.

According to Claimant and Mrs. Brainard, he was moving roof jacks and tow boards to a

new part of the roof so that the crew could begin working in that new section that evening.

The parties agree that work ceased around lunchtime that day, and Claimant, Amacher
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and Mike went to various establishments and drank beer.  Claimant portrayed this as not

being unusual; that split shifts were common, especially on days that were hot.  Ross

agreed that such was the case on other days of the workweek, but testified that it would

be “very rare” for the crew to do this on a Friday, after being paid.  This latter testimony,

which I credit, is corroborated by Amacher, who testified that Claimant, Mike and he

decided while at lunch that day not to return to the job site that evening–changing their

original plans to do just that.  This is shown by the fact that Amacher traveled to Claimant’s

house that day to get paid, instead of waiting until he met Claimant at the job site that

evening (if that were going to occur).  Although Claimant and Mrs. Brainard explained this

by alleging that Amacher needed the money earlier in order to make payment on a truck,

Amacher stated that he actually did not do this until the next day.  I credit Amacher over

Claimant and his wife on this matter.  In addition I credit Ross’ testimony that Mrs. Brainard

in her call informing him of Claimant’s fall admitted that Claimant had returned to the job

site to collect his personal equipment.  Such equipment included roof jacks, some of which

Claimant acknowledged he owned.

Because, as I have found, Claimant was merely collecting his personal equipment

at the time he was injured, and not doing any work in connection with his job at Ross

Roofing, he was not advancing Ross Roofing’s interests, directly or indirectly, at the time

of the fall, and was not engaged in the performance of “employment services”–assuming

for the sake of argument that any employer/employee relationship still existed at that point.

Again, he has not met his burden of proving by a preponderance of the evidence that he

sustained a compensable injury.  Consequently, his claim must fail.
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B. Remaining Issues

Because I have found that Claimant has not met his burden of proving that he

sustained a compensable injury, the other issues at bar are moot and will not be

addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above,

this claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


