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Jonesboro, Arkansas.

Respondents represented by the HONORABLE GUY A. WADE, Attorney at Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On July 15, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and contentions of parties regarding the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1. 

The testimony of Candice Bradley, coupled with medical reports and other documents

comprise the record in this claim. 

DISCUSSION 

Candice Bradley, the claimant, with a date of birth of July 13, 1988, has a tenth grade 

education.  When the claimant completed the 10th grade in 2003, she took GED courses however
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never finished.  The claimant offered that her employment with respondent-employer

commenced in 2008.  The claimant estimated that the duration of her employment with

respondent-employer was approximately one and one-half (1 ½) years.  

The claimant’s general duties in her employment with respondent-employer was packing

food and drinks, stocking cigarettes, and pulling orders.  The claimant worked Monday through

Friday, from 8:00 a.m. to 5:00 p.m. at an hourly rate of $7.50.

On November 5, 2009, the claimant suffered an injury to her left foot when it got caught

between a pallet and a pallet jack.  In describing the mechanics of the November 5, 2009, left

foot injury, the testimony of the claimant reflects:

     I was filing an order, and I had tried to move the pallet jack,
once I had come through with the load that I had and was pulling
that order.  When I tried to pull the jack back, it, like, got out of
control and threw me.  My foot got caught between the pallet jack
and the pallet.  And then, some guys, they came down and helped
me and brought me to the front; and so, our lead man, Alfred
Williams, saw what I had done. 
(T. 11).

The claimant offered that her left foot was crushed in the accident.  The claimant was initially

seen at Forrest City Medical Center for the left foot injury where she was treated for a period of

time before being referred to Dr. Lochemes in Memphis.  The claimant explained, regarding her

course of medical treatment:

     The day that I got hurt, I was seen at the Medical Center, and I
was scheduled to appear to they doctor the next day, which was Dr.
Cox.  And he’s the one that referred me to Dr. Lochemes in
Memphis.  
(T. 12).

The testimony of the claimant reflects that she was treated by Dr. Lochemes for her left
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foot injury from December 2009 until July 2010.  The claimant described the symptoms she

experienced during the afore treatment period:

     My foot was swelling real bad.  I couldn’t stand on it for a long
period of time.  My nerves was real bad, burning sensation was
going on, feeling like something was just poking me in my nerves.
(T. 12).

The claimant did not undergo surgical treatment in connection with the left foot injury.  She has

no recollection of receiving injections in the treatment of her left foot injury.  

The claimant acknowledged receiving a change of physician in connection with her

November 5, 2009, left foot injury from Dr. Lochemes to Dr. Harold H. Chakales on April 18,

2011.  The claimant first saw Dr. Chakales in connection with the Change of Physician Order, in

May 2011.  The claimant maintains that at the time of her visit with Dr. Chakales she was

experiencing numbness, swelling and pain in her left foot.  The claimant was not working at the

time of her initial visit with Dr. Chakales.

The testimony of the claimant reflects that she did work following the November 5, 2009,

injury.  The claimant confirmed that she went back to transitional duty/light duty near the end of

her treatment with Dr. Lochemes.  The claimant last saw Dr. Lochemes  in October 2010.  In

explaining the differences in her job duties pre and post accident, the claimant testified:

     They had me in the pack room, sitting down, packing boxes. 
(T. 14).

The claimant testified that she performed the transitional/light duty for two weeks.  Thereafter,

the claimant testified:

     I went to see Dr. Chakales - - not Dr. Chakales, Dr. Lochemes,
and when I came back from the doctor’s office, she had told me
that they had - - 
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     Anna Chapman.  When I had returned back from the doctor’s
office - - 

     She told me that I had been terminated for my currency, [sic]. 
(T. 14-15). 

The claimant explained that Ms. Chapman was in Human Resources at respondent-employer. 

The claimant has not worked at respondent-employer since her employment was terminated.  The

claimant’s last visit with Dr. Lochemes was in July 2010.  The clamant testified that she was

aware that Dr. Lochemes assessed her with a 0% impairment rating from the November 5, 2009,

left foot injury.

The claimant maintains that at the time her employment was terminated she was

continuing to experience symptoms in her left foot.  The claimant reported her left foot

symptoms at the time of her visits with Dr. Chakales.  The claimant was last seen by Dr.

Chakales in October 2011.  The claimant confirmed that Dr. Chakales died shortly after her

October 2011, visit.  Aside from going to the emergency room in Forrest City, the claimant

testified that she has not had been seeing by any doctor since October 2011.  The claimant

explained that she has not sought medical treatment from another doctor for her left foot since

she was last seen by Dr. Chakales because she cannot afford it.     

The claimant testified that she was experiencing swelling and a burning sensation in her

left foot at the time she sought treatment at the Forrest City Hospital emergency room after

October 2011.  The claimant offered that she has gone to the emergency room for left foot

complaints “maybe three or four times”.  (T. 17).  The claimant continued, regarding the

emergency room visits:

     I can’t remember exactly the dates that I went, but I know I just
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went this past week or two. (T. 17).

The claimant’s testimony reflects that she experiences the symptoms of swelling and a

prickly or nerve sensation in her left foot when she stands for a long period of time,

approximately four (4) times a week.  The claimant testified regarding the measures she take to

alleviate her symptoms once she begins experiencing them:

     I prop it up, and have my finance` massage it and soak it in
water and take over-the-counter medicines, like Advil, Tylenol, or
Ibuprofen. (T. 18).

The claimant testified that she used Voltaren, a cream, on her foot in October 2011, when

seeing Dr. Chakales, “which would sooth the pain away slowly”.  The claimant acknowledged

that Dr. Chakales also provided her some pain pills – Hydrocodone– which also helped relieve

her left foot symptoms.  The claimant’s testimony reflects that since the death of Dr. Chakales

she has not taken any prescription pain medication, only over-the-counter medications.  The

claimant testified that she finds the need to take the over-the-counter pain medicine five to six

times a week in an effort to relieve her left foot symptoms.

The testimony of the claimant reflects that since she last worked for respondent-employer

in 2010, she has worked at Burger King.  The claimant continued regarding her employment

since working for respondent-employer:

     Yes, I worked at Burger King for four days, but I couldn’t come
through with work, because I was having problems out of my foot. 
(T. 19).

In describing her present physical limitations attributable to the compensable November 5, 2009,

left foot injury, the claimant testified that she is unable to stand continuous on her left foot for

three to four hours before experiencing pain and swelling.  The claimant desires to have her left
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foot evaluated by another doctor since Dr. Chakales is no longer available.  The claimant

explained that she has been billed for her emergency room visits regarding her left foot, however

she has been unable to pay them. 

The claimant’s first job after completing the 10th grade was with respondent-employer. 

The claimant worked in the warehouse stocking and pulling orders.  The claimant acknowledged

a prior injury from an automobile accident for which she received medical treatment as well as

four to five months of chiropractic treatment.  The claimant continued to have back and neck

problems, off and on, from the motor vehicle accident.

The testimony of the claimant reflects that following the November 5, 2009, work-related

left foot injury she received treatment at the emergency room on the day of the occurrence.  At

the emergency room x-rays of her foot were obtained and the claimant was furnished pain

medication.  The claimant was discharged from the hospital following the emergency room visit

and seen by Dr. Cox the following day.  The claimant treated with Dr. Cox for her left foot injury

until she was referred by same to Dr. Lochemes, a Memphis orthopedic surgeon.

The claimant treated with Dr. Lochemes for a lengthy period for her left foot injury. 

During the afore, Dr. Lochemes prescribed physical therapy, pain medication, and additional

diagnostic tests, to include an MRI and EMG/nerve conduction study.  Dr. Lochemes ultimately

released the claimant to transitional/light duty work.  

The testimony reflects that the claimant returned to respondent-employer, and

commenced performing transitional duty in March 2010.  The claimant continued performing

transitional duty work from March 2010, until May 24, 2010.  The claimant’s employment with

respondent-employer ceased in May 2010.
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The claimant acknowledged that she walked with a boot on her left foot for a period of

time, until about Easter of 2010, during the time she was performing transitional duty. 

Regarding the directions of Dr. Lochemes to take the boot off, the claimant testified:

     Yes, sir.  He told me to take the boot off to see would I be able
to stand up on it. (T. 25).

The claimant was able to transition into being able to wear regular tennis shoes.

The claimant has a vehicle and a valid driver’s license.  The testimony of the claimant

reflects that at the time of her April 19, 2010, deposition she relayed that her left foot was doing

all right.  The claimant noted that at the time of the afore she was still going through therapy

while under the care of Dr. Lochemes.  

The claimant was first seen by Dr. Chakales on May 4, 2011, and treated with same in

connection with the left foot injury until October 2011.  As previously noted, the claimant

maintains that she has gone to the emergency room three to four times for treatment in

connection with her left foot injury since last treating with Dr. Chakales in October 2011.  The

medical reports in the evidence do not reflect the presence of emergency room records in

connection with any visits by the claimant subsequent to October 2011.

The claimant acknowledged that during the April 15, 2010, visit to Dr. Lochemes she was

in her regular shoe.  Further the claimant confirmed that the report of the visit contained the

assessment of Dr. Lochemes that she was progressing reasonably well, and that he did not feel

that surgical intervention was warranted or would be of any benefit.  As to whether any physician

has recommended surgery in the treatment of her left foot injury, the claimant offered:

     When I first seen Dr. Lochemes, he told me that they took too
long - - well, Dr. Cox took too long to send me to him, because he
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felt like that he could have done surgery. (T. 28). 

The claimant concedes that thereafter, Dr. Lochemes did not recommend surgery for the

treatment of her left foot. 

The claimant’s testimony reflects that when she was returned to transitional work she

kind of built up to a full day’s work.  A June 24, 2010, Employment Report of Dr. Lochemes

regarding the claimant reflects that she was at regular duty. (RX #1, p. 54).  The claimant

testified that she did not discuss with Dr. Lochemes his assessment of her symptom

magnification or exaggeration, which are reflected in the June 24, 2010, narrative report. (RX #1,

p. 55).  The claimant acknowledged that she was released from the care of Dr. Lochemes during

the June 24, 2010, visit.  Dr. Lochemes did not scheduled the claimant for a follow-up

appointment, nor did he refer her to anyone else for further treatment in connection with the left

foot injury at the time of June 24, 2010, visit. 

The claimant testified that she was aware that she had been released to full duty by Dr.

Lochemes at the conclusion of the June 24, 2010, visit.  Prior to the June 24, 2010, visit to Dr.

Lochemes, the claimant had been referred to a June 21, 2010, functional capacity evaluation by

him.  The testimony of the claimant reflects regarding her discussion with Dr. Lochemes about

the functional capacity evaluation:

He told me that it was hard for him to make a decision on it. (T.
31). 

The claimant acknowledged that Dr. Lochemes relayed that his inability to make a decision was

because of the unreliable effort noted by the tester during the FCE.

The claimant confirmed that before the functional capacity evaluation was administered,
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the evaluator sat down and asked her questions about her treatment, how she was doing, and

what she was able to do, as well as about her medical treatment.  The claimant acknowledged

that contrary to what she relayed to the evaluator that she had not worked since her injury, she

had in fact been working on light duty.  

The claimant applied for Social Security disability benefits in May 2011.  The claimant

indicated on the afore application that she was unable to work on November 5, 2009, because of

the left foot injury, as well as problems with her right leg and back problems.  The claimant

offered that she had been to the doctor about her legs previously, however added that it was not

related to the November 5, 2009, work-related accident:

     No, I was - - when I made - - when I sent that for Social
Security, I was telling them all of my problems. (T. 33).

The claimant acknowledged that she did not injury her right leg or low back in the November 5,

2009, accident.  The claimant was interviewed by personnel at Social Security determination. 

The claimant reviewed the comments of the interviewer about the absence of a noticeable

difficulties when walking, walking out with a slight limp or more of a bounce in her step on one

side, and that her limitations were not apparent.  The claimant was not approved for Social

Security disability.

The testimony of the claimant reflects that there was a lapse of about a year between the

time she last saw Dr. Lochemes and when she first saw Dr. Chakales.  The claimant confirmed

that she did not have any medical treatment in connection with her left foot injury during the

afore period.  The claimant testified at the time of her May 4, 2011, initial visit to Dr. Chakales

x-rays were obtained.  After noting the findings of the x-rays, Dr. Chakales deferred on the
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claimant’s diagnosis.  During her next visit to Dr. Chakales, the claimant acknowledged the

conservative management was recommended.  

The claimant was last seen by Dr. Chakales on October 17, 2011, during which time x-

rays were again obtained.  Office note of the October 17, 2011, visit of the claimant to Dr.

Chakales reflects that she was within normal limits and that the range of motion in the left foot

looked good.  Dr. Chakales noted plans to see the claimant back in one month.  The claimant had

a scheduled visit to see Dr. Chakales in November 2011.  As far as any plans to release her at the

subsequent scheduled November 2011, visit, the claimant testified:

     He didn’t ever tell me he was going to release me.  He told me
that he would see me back in a month. (T. 35). 

The claimant testified that she learned of the death of Dr. Chakales when she telephoned his

office to relay that she was going to be a little late.

During re-direct examination, the claimant maintains that when she was released by Dr.

Lochemes in June 2010, her left foot symptoms were continuing and that when she was last seen

by Dr. Chakales in October 2011, her left foot symptoms were continuing.  Regarding the

reasons she was given as the basis for the termination of her employment, the claimant testified:

     Because I had times set because I had to go see Dr. Lochemes.

     When I came back into the office - - into Anna Chapman’s
office, she told me that I had been terminated because of my
currency, [sic].  Which, I got current, because I went to see Dr.
Lochemes. (T. 39).

The claimant offered that “currency” meant that she did not show up for work.  The claimant

testified that she was fired on June 4, 2010, which was also the date she was released by Dr.

Lochemes to return to work.
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The medical in the record reflects that the claimant was seen at Forrest City Medical

Center on November 5, 2009, with severe pain and swelling to the left foot secondary to injuring

it at work.  Following initial emergency medical treatment the claimant was discharged home

with medicine and crutches. (RX #1, p. 1-9).  

On November 6, 2009, the claimant was seen at Crowley’s Ridge Family Practice by Dr.

David Cross in connection with the compensable left foot injury.  Following his examination of

the claimant’s left foot during the November 6, 2009, visit Dr. Cross assessed the injury as a

contusion to the left foot.  The claimant was directed to remain off work until November 16,

2009. (RX #1, p. 10-11).  The claimant was again seen by Dr. Cross on November 13, 2009, in

follow-up to her left foot injury.  The afore office note reflects, in pertinent part:

Current symptoms: swelling, pain, ecchymosis, weakness
Comments: Patient reports that her foot has not improved at all. 
She is not having good pain control with the hydrocodone.  She is
avoiding weightbearing on her L foot/ankle.  She is keeping the
area clean and dry. 

*          *         *

Musculoskeletal
Gait and Station: on crutches and walking boot.
RLE: normal ROM and strength, no joint enlargement or
tenderness
LLE: significant abrasion on medial and lateral aspects of foot,
significant swelling as well as pain with manipulation - no
noticeable improvement. 

Assessment 
Status of Existing Problems:
Assessed: CONTUSION, LEFT FOOT as unchanged.  

*          *          *         *

Additional Plan Comments: refer to Ortho
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Return to clinic as needed. (RX #1, p. 12-13). 

The medical in the record reflects that the claimant was initially seen by Dr. John

Lochemes, a Memphis orthopedic surgeon, on December 3, 2009, pursuant to the above referral

of Dr. Cross.  The December 3, 2009, report of Dr. Lochemes regarding the claimant’s visit

reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: This pleasant female
comes in today.  She had a crush injury to her foot.  She had this
11/5/09.  She is coming in today.  She lives in Jonesboro, AR.  A
forklift essentially crushed her foot.  She has a well healed ulcer
along the medial and lateral side of the foot.  She holds it in a
plantar flexed inverted position and is resistant to motion.

*          *          *

PHYSICAL EXAM: Shows well nourished, well healed female
who appears her stated age of 21 years.  The left leg is swollen. 
Plantar flexed is essentially an inverted position.  She seems to be
relatively reluctant and/or unable to get it into a dorsiflexed everted
position.  After multiple periods of coaching, I was able to at least
get her to do a flicker of motion.  Wounds are well healed.  Good
pulses noted.  Swelling through the midfoot. 

X-RAYS: Left ankle and foot are completely normal.  Xrays do not
show any evidence of obvious fracture, subluxation or lytic lesion.

IMPRESSION:
1.   Crush injury to foot with residual, early atrophy and equinus
inverted posture, almost like a club foot. 
2.   Possible internal musculotendinous damage. 

PLAN: At this point and time, I do not think the patient has
suffered a neurologic deficit.  I think her inability to move it is due
to either tendon injury or just a period of immobilization in an
improper position.  I taught her how to do some gentle ROM
exercises.  In the mean time we will get MRI.  If the MRI is
negative, we will start PT and wound care..   .   . (RX #1, p. 16-17). 

The medical reflects that the claimant underwent a MRI of the left ankle on December 8, 2009,
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pursuant to the directions of Dr. Lochemes. (RX #1, p. 18-19).

The claimant returned to Dr. Lochemes on December 10, 2009.  The office note relative

to the afore visit reflects, in pertinent part:

FOOT & ANKLE: Candace Bradley is a 21 year old established
patient seen in our office today.  The patient is her following an
MRI.  The patient complains of left foot symptoms.

INTERVAL HISTORY: Candace returns today in follow up of
her MRI.  The MRI had a lot of significant findings which are
going to be helpful in terms of her treatment. 

MRI identified significant partial plantar fascial injury and tearing. 
It also identified contusions, bone bruising of the calcaneus and
cuboid.

PHYSICAL EXAM: She has improved ROM, but significant
swelling and inability to weight bear.

ASSESSMENT: (1) Stress fracture calcaneus and cuboid (2)
Partial tear of the plantar fascia

PLAN:   We identified physical therapy at a place in Forrest City
near her home.  See her back in ten days’ time, weight bear in the
boot.  Try gentle weight bearing out of the boot while balancing
and holding on for stability.  See her back and we will make
recommendation at that time.  I would love to get a case manager
to help us.  I think it will be at least a month prior to being able to
get her back to full duty. (RX #1, p. 22). 

The medical in the record reflects that the claimant continued to treat under the care and

directions of Dr. Lochemes in connection with her November 5, 2009, compensable foot injury

until June 24, 2010.  

Prior to the June 24, 2010, visit, the claimant underwent a functional capacity evaluation

on June 21, 2010, which yield unreliable results. (RX #1, p. 56-69).  The June 24, 2010, report

regarding the claimant’s visit of the same date to Dr. Lochemes reflects, in pertinent part:
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INTERVAL HISTORY: Candace Bradley returns today in follow
up to her FCE.  She clinically still has about the same symptoms,
she said.  I had her fill out a pain disability questionnaire, even
though it is not factored into the rating because it is based on the
AMA Guide, 4th Edition.  She said her pain causes her to need pain
medication every day.  Difficulty with tasks 7/10.  It makes her
depressed and anxious and emotional problems a 10. 

PHYSICAL EXAM: shows a WDWN female whose left foot has
generalized soreness and pain expressed with palpation of the
plantar surface.  Her left ankle ROM and subtalar joint motion and
midfoot motion are normal.  Ironically today the left plantar
surface appears to be more normal with a little bit of thickening of
the medial band on the plantar fascia.  Good pulse noted.  No skin
problems.  There is the well healed scar along the medial aspect of
the mid arch area. 

I am in receipt of the FCE done at Functional Testing Centers in
Mountain Home, Arkansas.  It was very interesting as the patient
was noted to move about a walking pace of 1.65 feet per second
when under observation, but 2.98 feet per second when she was
unaware she was timed for walking around.  There is a difference
of 76%.  She had a co-efficient of variance with the grip strength
and inconsistent testing there, an area that is totally unaffected by
the trauma. 

ASSESSMENT: Left foot injury with persistent pain and
symptom magnification suggested by the patient’s inconsistent
findings and reports of pain compared with the overall findings on
exam. 

PLAN: At this point in time the patient’s symptoms appear to be at
MMI.  While she did have a real injury, she still may indeed have
real pain.  Her functional dysfunction far exceeds that which you
would expect from this.  I think she can wear traditional shoes and
she is.  She came in today with that.  She has a 3% impairment of
the lower extremity for pain perceived as real from a real cause, but
again, her dysfunction is in excess of what you would expect.  I
think she can return to work full duty and see me back as needed. 
If she has any interval concerns she should call. 
WORK STATUS/NOTE: The patient is REGULAR DUTY.
RETURN TO WORK DATE: 06/24/2010.
DISCHARGED – Patient has been discharged from our care. 
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(RX #1, p. 55). 

On May 4, 2011, the claimant was initially seen by Dr. Harold H. Chakales, a Little Rock

orthopedic surgeon, in accordance with a previously granted change of physician request.  The

May 4, 2011, office note regarding the afore visit reflects, in pertinent part:

Ms. Candice Bradley is a 22-year-old woman who presents with
complaints of pain as the result of a work-related injury she
sustained on November 5, 2009.  She has not worked since June
24, 2010.  She complains of left leg pain, numbness and weakness. 
Coughing or sneezing does not increase the patient’s symptoms. 
Today she complains of left foot pain.  She had some type of injury
to the medial portion of the left foot over the spring ligament.  She
was told to put cream on it and was sent out.  She has been treated
in Memphis, Tennessee, by Dr. Lochemes.  She last saw him on
June 24, 2010.

*          *          *

RADIOGRAPH REPORT:
AP, lateral and oblique x-rays of the left ankle appear normal. 

X-rays of the left foot were made, but I do not see any true
pathology there. 

PHYSICAL EXAMINATION:
Examination of the left foot and ankle shows no evidence of
instability.  Range of motion is satisfactory.  She has a scar over
the medial aspect.

DIAGNOSIS:
Deferred.

DISCUSSION:
I will need to review her old medical records.  She lives in Forrest
City.  I will have her return to see me in 10 days.  I will give her
hydrocodone for pain. (CX #1, p. 1-2). 

The medical in the record reflects that the claimant was again seen by Dr. Chakales on May 23,

2011, that she was having trouble sleeping, and that the left foot “is swelling”.  The office note
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further reflected the intention of Dr. Chakales to “give her a prescription for Restoril or Ambien”.

(CX #1, p. 3).  In a June 2, 2011, correspondence regarding the claimant, Dr. Chakales relayed:

I saw Ms. Candace Bradley initially on May 4, 2011, and have
enclosed a copy of my initial history and physical examination.  I
have also had the opportunity to review her old medical records,
which show she had a medial and lateral plantar nerve injury and
edema and swelling of the bone.  She was diagnosed with calcaneal
and cuboid fractures.  On review of my records I did not see this,
however.  I recommended conservative management of her, and
next saw her on May 23, 2011.  At that time, she was having
trouble and had continued pain in her leg.  

Ms. Bradley is to return to see me again on June 20, 2011, for
reevaluation. (CX #1, p. 4). 

The June 20, 2011, chart note of Dr. Chakales relative to the claimant reflects:

Ms. Bradley returns.  She is still complaining of some pain.  She
has been on Lyrica, which seemed to help her.  I will give her a
prescription for that.  I will see her in 1 month.  She is still not
working. 
(CX #1, p. 6). 

The evidence reflects that the claimant was last seen by Dr. Chakales on October 17, 2011.  The

chart note relative to the afore visit reflects:

Ms. Bradley returns.  We x-rayed her left ankle, and films were
basically within normal limits.  She had a crush injury to the foot
and has not returned to work.  Range of motion of the ankle is
almost within normal limits.  We will watch her for another month,
then consider releasing her.  I have given her some pain pills.  She
has not work since June 2010.  Examination of the left foot shows
a healed scar over the medial aspect.  Range of motion of the foot
looks good.  The scar is well healed and is soft.  I will see her again
in 1 month.  We will put her on Voltaren cream to rub on her foot.
(CX #1, p. 7).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of medical reports and other documentary exhibits, application
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of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On November 5, 2009, the employment relationship existed during which time the

claimant sustained a compensable injury to her left foot.

3. Pursuant to a request of the claimant, a Change of Physician Order was filed April

18, 2011, by the Medical Cost Containment Department of the Arkansas Workers’ Compensation

Commission, pursuant to Ark. Code Ann. §11-9-514 (a) (3)(A)(ii) (Repl. 2002), changing the

claimant’s treating physician from Dr. John Lochemes to Dr. Harold H. Chakales for treatment of

the November 5, 2009, compensable left foot injury.

4. The claimant was last seen by Dr. Harold H. Chakales on October 17, 2011.  Dr. 

Chakales died on December 13, 2011.  The April 18, 2011, Change of Physician Order was

effectively nullified by the death of Dr. Chakales, in accordance with Wal-Mart Associates, Inc.,

v. Keys, 2012 Ark. App. 559.

5. The respondents have controverted the claimant’s entitlement to a change of 

physician pursuant to Ark. Code Ann. §11-9-514 (a) (3)(A)(ii) (Repl. 2002).

CONCLUSIONS

The claimant sustained an injury to her left foot on November 5, 2009, which was 

accepted as compensable by respondents with the payment of corresponding indemnity and

medical benefits.  The claimant later requested and was granted a change of treating physician, in

connection with the compensable November 5, 2009, left foot injury, by the Medical Cost

Containment Department of the Arkansas Workers’ Compensation Commission.  The physician
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to which the claimant was granted a change later died.  The claimant contends that she is entitled

to another change of physician in connection with the compensable injury.  Respondents take the

position that the claimant is not entitled to additional medical treatment, and that all appropriate

workers’ compensation benefits have been paid.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.

Change of Physician

As previously noted, the compensability of the claimant’s November 5, 2009, left foot 

injury is not disputed.  The evidence discloses that respondents paid indemnity and medical

benefits to and on behalf to the claimant in connection with the November 5, 2009, left foot

injury.  

The claimant received initial medical treatment following the occurrence of the

November 5, 2009, accident at the emergency room of Forrest City Medical Center.  Thereafter,

the claimant came under the care of respondent’s designated medical provider, Dr. David Cross

at Crowley’s Ridge Family Practice.  The claimant was later referred by Dr. Cross to Dr. John

Lochemes, a orthopedic surgeon with Memphis Orthopaedic Group.  The claimant treated with

and at the directions of Dr. Lochemes from December 3, 2009, until June 24, 2010, at which time

she was released from the care of same to return to regular duties.  In a July 6, 2010, addendum,

Dr. Lochemes concluded that the claimant’s injury did not result in any permanent anatomical

impairment.

On April 18, 2011, a Change of Physician Order was filed by the Medical Cost
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Containment Department of the Arkansas Workers’ Compensation, granting the claimant a

change of physician from Dr. Lochemes to Dr. Harold H. Chakales, a Little Rock orthopedic

physician.   The claimant was seen by Dr. Chakales on several occasions between May 4, 2011

and October 17, 2011.  The October 17, 2011, office note regarding the claimant’s visit reflects

plans of Dr. Chakales to see the see the claimant again in one month.  Dr. Chakales died on

December 13, 2011.

Ark. Code Ann. §11-9-514, Medical services and supplies – Change of Physician,

provided in pertinent part:

(a) (3)     Following establishment of an Arkansas managed care
system as provided §11-9-508, subdivisions (a) (1) and (2) of this
section shall become null and void, and thereafter:
(A)(i)   The employer shall have the right to select the initial
primary care physician from among those associated with managed
care entities certified by the commission as provided in §11-9-508. 
(ii) Where the employer has contracted with a managed care
organization certified by the commission, the claimant employee,
however, shall be allowed to change physicians by petitioning the
commission one (1) time only for a change of physician to a
physician who must either be associated with managed care entity
chosen by the employer or be the regular treating physician of the
employee who maintains the employee’s medical records and with
whom the employee has a bona fide doctor-patient relationship
demonstrated by a history of regular treatment prior to the onset of
the compensable injury but only if the primary care physician
agrees to refer the employee to the managed care entity chosen by
the employer for any specialized treatment, including physical
therapy, and only of the primary care physician agrees to comply
with all the rules, terms and conditions regarding services
performed by the managed care entity chosen by the employer.
(emphasis added).

The right to a change of physician pursuant to the above provisions is not discretionary.  Once

the request/petition for a change of physician has been submitted, the statutory provision
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mandates that the same “shall be allowed”.  

It is undisputed that a Change of Physician Order was previously entered by the Medical

Cost Containment Department of the Arkansas Workers’ Compensation Commission on April

18, 2011, which designated Dr. Chakales as the claimant’s treating physician.  The respondents

paid the cost of the claimant’s medical treatment under the care of, and at the directions of Dr.

Chakales from May 4, 2011 until October 17, 2011.  There is no showing that the claimant had

been released from the care of Dr. Chakales at the time of her last visit of October 17, 2011. 

Indeed, the evidence reflects that Dr. Chakales planned to see the claimant a month following the

October 17, 2011, visit.  

The claimant was not seen by Dr. Chakales after the October 17, 2011, visit.  Dr.

Chakales died on December 13, 2011.  The question of the access to a sanctioned treating

physician following the death of the authorized treating physician, pursuant to a Change of

Physician Order, had been previously addressed by the Arkansas Workers’ Compensation.  The

Full Commission has held, “because the doctor to whom the claimant was granted a change of

physician has died, the change of physician order has effectively been nullified”.  Wal-Mart

Associates, Inc. v. Keys, 2012 Ark. App. 559.   Since the death of Dr. Chakales nullified the

previously granted Change of Physician Order, the claimant is entitled to the change of physician

as mandated by Ark. Code Ann. §11-9-514 (a)(3)(A)(ii) (Repl. 2002).   Respondents have

controverted the claimant’s entitlement to a change of physician.

Ark. Code Ann. §11-9-715 , Fees for legal services, provides:

(c)(1)    The fee for legal services rendered by the claimant’s
attorney in connection with a change of physician requested by the
injured employee, controverted by the employer or carrier and
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awarded by the commission, shall be two hundred dollars
($200.00).

In the present claim, as noted above, the respondents controverted the claimant’s request for a

change of physician.  The claimant’s attorney has rendered valuable legal services in the

claimant’s pursuit of the change of physician request.   Accordingly, the statutory attorney fee in

connection with the change of physician award is appropriate.

AWARD

The claimant is herein awarded a change of treating physician in connection with the 

November 5, 2009, compensable left foot injury, pursuant to Ark. Code Ann. §11-9-514

(a)(3)(A)(ii) (Repl. 2002).  The parties are directed to contact the Medical Cost Containment

Department of the Arkansas Workers’ Compensation Commission to process the afore.

Pursuant to Ark. Code Ann. §11-9-715 (c)(1), respondents are herein direct to pay to the

claimant’s attorney as fee of two hundred dollars ($200.00), for legal services rendered by same

in connection with the change of physician request. 

IT IS SO ORDERED.

__________________________________________
                                                             ANDREW L. BLOOD 

 ADMINISTRATIVE LAW JUDGE 
  

 

     
     

   

   


