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Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On December 17, 2012, a pre-hearing conference was

conducted in the claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Thomas J. Boyd, the claimant; Joshua Dillon Boyd, Shannon Dewitt

Kail,  and Steven Ray Lewis, couple with medical reports and other documents, comprise the

record in this claim.

DISCUSSION
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Thomas J. Boyd, the claimant, with a date of birth of July 12, 1965, has an 8th grade

education and an on-line GED. The claimant commenced his employment with respondent-

employer on May 1, 2012, as a laborer.

The claimant acknowledged that in March 2011, he sustained injuries while discharging

employment duties.  The testimony of the claimant reflects regarding the afore:

     Well, in March, it was 2011, me and my son and my two oldest
- - my oldest son and my youngest son, Steven, here was doing a
demolition for a guy called Cotton Eason, but we was more doing
for ourself, because he was giving us the stuff to tear out the
copper wire and pipes, but anyhow, I was cutting with a cutting
torch up on a ladder.  And I cut a brace that holds a big old beam of
pipe across it and when I cut the brace, the pipe kicked against the
wall and come back and hit me and knocked me off the ladder. (T.
14).

The claimant testified that the accident resulted in injuries to his back, neck, a broken wrist and

injury to his kidney.  The claimant was med-flighted to the Med in Memphis.  Regarding the

duration of his hospitalization, the claimant offered:

     Overnight at Memphis - - well, a day and a night.  It happened
early that morning, and they didn’t release me until after lunch the
next day. (T. 14).

The claimant did not file a workers’ compensation claim in connection with the injuries growing

out of the March 2011, accident.  The claimant denies that he was continuing to experience

trouble with his back and neck at the time of the July 18, 2012, accident, which serves as the

basis for the present claim:

     No, sir.  After they give me medication and, you know, shots
and stuff during the time that, you know, I thought my back would
be all right enough, you know, it wouldn’t bother me to go back to
work, because you have to make a living some way.  So, I thought,
you know, if everything seemed to be great to me until this last fall,
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and then, it seemed like it just started back over again. (T. 15).

Regarding the July 18, 2012, accident, which serves as the basis for the present claim, the

claimant testified regarding the mechanics of same:

     Well, he had us to tear the bleachers out and come back and re-
deck the bleachers, and go up and put new paneling and stuff
inside the press box. (T. 9).

The bleachers were outside on the football field.  The claimant continued regarding his work

activities on the day to the accident:

     Tightening the bolts up on the bleachers where we put the new
bleachers down, and we had to drill holes, and there’s three bolts
per railing, and he had me tightening the bolts up on the bleachers
where the people sits and your feet sits.  He had me tightening
them up.

     His real name is Guy Pardue; we call him LT, Little Tony.

     Yes, sir, he was the boss. (T. 10).

The claimant explained that his witnesses were all a part of the crew that was working on the

bleachers job, and were on the scene at the time of the July 18, 2012, accident.  The testimony of

the claimant reflects, regarding his July 18, 2012, injury:

     Well, he had me - - like I say, he was having me tightening the
bleachers up, and you had to stretch way up to get the bolts to
tighten them, and I tumbled off the bleachers, and I fell like an over
flip and landed straight down about ten to twelve feet on my feet. 

     On my feet on the ground. (T. 11).

As far as the distance of his fall, the claimant testified:

     I would say it’s somewhere to ten or twelve foot.  It was like a
six step up, like six bleachers up.  The sixth row. 

     It was just strictly a fall straight to the ground. (T. 11).
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The claimant denies that he hit anything on the way down during his fall.  The claimant’s

testimony reflects the sensation he experienced in his back following the fall:

     Like something just moved in my back, like it was just
something come apart and jarred away from each other. (T. 12).

The claimant described the surface that he landed on as “hard packed dirt”.

Immediately following the fall, the claimant testified, regarding his actions:

     I went up against a - - it’s got a chain link fence around the
football field, and I went up and kind of squatted down with my
back against the chain link fence. (T. 12).

The testimony of the claimant reflects that his son, Shannon, and Steven Lewis, along with a of

couple individuals were around the area at the time of his fall.  

The claimant testified regarding the location and actions of Mr. Pardue at the time of the

accident:

     Mr. Pardue, to the best of my recollection, he was in the truck
and about the time I got up from the fall, he was coming around the
corner of the fence.

     Yeah.  Yeah, he’s a - - I don’t know how you’d state that, but he
just stays in the truck more than on the job site, you know, calling
for different jobs or you know checking into the office or, you
know, stuff like that. (T. 12-13).

Regarding his conversation with Mr. Pardue, after the fall, the claimant testified:

     Straight - - the way he put it, he said - - he walked up to me and
said, “What’s wrong?”  He called me Junior.  He said, “What’s
wrong Junior?”  And I said, “Man, I fell.”  I said, “I fell off the
bleachers there.”  He said, “You did?”  And I said, “Yes, sir.”  I
said, “I need to go to the doctor or the hospital or something.”  I
don’t like to say it in court, but he said, “Suck your ass up and go
back to work.”  And that’s the way that he told me.  He tried to get
me to push a wheelbarrow across the football field to pick up some
cut off two by sixes to put in the wheelbarrow and move it.  And I 
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stated to him the honest truth, “I can’t do it.  I can’t do it. 
Something’s wrong with my back. “ (T. 13).

The claimant has not worked since the July 18, 2012, accident.

The claimant testified regarding the medical treatment that he has received in connection

with the complaints growing out of the July 18, 2012, accident:

     Well, I’ve had several times, I went to the hospital; been back
and forth.  About the only plaice I can afford is the clinic in
Leplanto, because it’s not real terrible high on me.  I’ve been to the
Urgent Care.  I’ve been to St. Bernard’s, NEA; just, you know,
wherever I could go and charge the bills.  I mean, but most of the
time, it was NEA or Lepanto, it’s the Northeast Arkansas Family
Health Center, because it don’t cost me so much to see me. (T. 16).

The testimony of the claimant reflects that immediately following the accident his boss, Mr.

Pardue, would not provide him transportation to go get medical care.  The claimant noted that

although he was driving a company truck, he had to call his wife to take off from work and come

get him.  

The claimant’s wife took him for medical care at NEA.  The claimant testified that he

was able to get medical attention for his complaints at the time of the visit.  The claimant offered

that the feeling in his neck and back was painful at the time of the visit.   Regarding the treatment

provided during the NEA visit, the claimant’s testimony reflects:

     Medication, and then, run tests on me and put me in a collar,
neck collar, whatever you call it, brace. (T. 17).

As far as treatment rendered for his back complaints, the claimant testified:

     Give me a shot, give me some kind of shot and some pain pills,
and run me through a - - I don’t know, what do you call them tests,
it’s a cardiac test or something.  I don’t know what you call it. (T.
17).
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The claimant was discharged home following the emergency room visit. 

The testimony of the claimant reflects that following the NEA emergency room visit he

sought medical treatment at the Family Health Center in Lepanto.  The claimant testified that he

was seen by a nurse practitioner, Christy Allen, at the afore facility and placed on medication for

his neck and back symptoms.   The claimant maintains that the medication is not helping relieve

his pain, and that he is unable to bend over.  The claimant confirmed that his examinations by the

doctors and nurse practitioner consisted of the manipulating his back to see where he had pain. 

The claimant does not dispute that the notes of the afore indicated that he experienced tenderness

upon palpitation.  (T. 19).  

In addition to the nurse practitioner the claimant was also seen by Dr. Felicia James, who

works out of the East Arkansas Family Medical Center.  Regarding the frequency of his contact

with Dr. James, the claimant testified that he did not see her during each visit to the center:

     No.  Just certain days.  It’s a female certain days that she’s in. 
She’s kind of the doctor of it, and Christy works underneath her. 
(T. 20).

The claimant saw Dr. Williams during the emergency room visit to NEA, but has not been back

to same since, explaining that St. Bernards is the only one that he goes to now.  The testimony of

the claimant reflects, regarding the afore:

     The NEA?  Yes, sir, the reason I went to NEA truthfully is
because my wife don’t know how to drive in Jonesboro. 

*          *          *

     I been to St. Bernard’s.  You know, my wife’s carried me to St.
Bernard’s, and my son has, but this time by vehicle, you know, my
wife or my sons carry me. (T. 20-21).
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During cross-examination, the claimant confirmed that the previous injury he suffered in

March 2011, was worse that the July 18, 2012, accident.  The claimant noted that the injuries

growing out of the March 2011, accident included a broken wrist and a laceration to his kidney. 

The claimant also suffered an injury to his back in the March 2011, accident, however as far as

the specific diagnosis regarding same, offered:

     They didn’t state exactly to the T what was wrong with it, but I
mean, you know, it was injured, because the pipe, like I said, fell
kind of across my back when I fell. (T. 22).

The claimant acknowledged that an MRI was performed and the results were negative.  

The claimant maintains that within two or three months following the March 2011,

accident he had recovered from his injuries.  Nevertheless, the claimant acknowledged going to

the emergency room in November 2011, due to back pain.  The claimant concedes that he was

still having problems with back pain from the March 2011, accident at the time of the November

2011 emergency room visit.  

The claimant asserts that while he was still having problems from the March 2011,

accident at the time of the July 18, 2012, accident, he added that they were not major nor did they

keep him from working.  The claimant added regarding any residual lingering problems:

     No, not completely over it.  Over it enough to where I could go
back to work, you know, to try to do something. (T. 23). 

One of the lingering problems was his inability to physically bend over.  The claimant added that

his inability to bend over is worse now than it was before the July 18, 2012, accident.

The testimony of the claimant reflects that he filed for Social Security Disability benefits

in connection with the injuries from the March 2011, accident, in April 2011 – one month
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following the accident.  The claimant added regarding the afore:

     Yeah, I think.  I think so; to the best of my knowledge. (T. 24).

The claimant asserts that in his opinion he thought that he was disabled at the time of his April

2011, filing.  The claimant was not awarded benefit.  As far as the status of the filing, the

claimant testified:

     No, sir.  Mr. Hunter was my lawyer for that.  It’s probably still
effective, but I mean, we’ve been turned down. 

     I don’t know if Mr. Hunter appealed it or not. (T. 25).

The testimony of the claimant reflects that he asserted that he was disabled before taking

the job with respondent-employer, and that he still maintains that he is disabled.  The claimant

added as to the cause of his disability:

     I don’t know which incident’s going to make it be disabled, the
first one or the second one.  (T. 25).

The claimant was questioned regarding an entry in a August 8, 2012, medical report from East

Arkansas Family Health Center, in which he relayed the history of the July 18, 2012, fall, but

added that he wanted to pursue disability from the March 2011, fall.  The claimant offered:

     Well, if I’m trying to get my disability, and I’ve got two
accidents and both of them is concerning to my back, I mean, in
my point I’m disabled.  I mean, I can’t work.  I tried to go back to
work, and, you know, hurt myself again. (T. 26).

The claimant continued:

     I don’t know what they’re stating, but I’m asking disability for
both incidents, because I’m disabled. (T. 26).

As far as the difficulties that he now experiences with his back, the claimant testified that

while he has not been told what exactly is wrong with it, he is in “pain twenty-four/seven”. (T.



9

27).   While the MRI performed in connection with the claimant’s March 2011, accident was

normal, the medical records reflect the presence of muscle spasms for which he was given

Flexeril and Vicodin.  Following the July 18, 2012, accident, the claimant’s examination did not

yield a finding of muscle spasms in the back, but tenderness.  The claimant underwent a CT scan

of the lumbar spine and a CT scan of the cervical spine, both of which were normal. 

The claimant’s testimony reflects that he did undergo an MRI after July 2012; that the

emergency room physician, Dr. Baker, and the nurse practitioner cited findings of tenderness in

his back upon examination, but not muscle spasms; and that only the emergency room physician,

Dr. Baker took him off work for a week.  The claimant acknowledged that he is continuing to

pursue a Social Security Disability benefit claim from the March 2011, accident.

The claimant asserts that he has pain in both his neck and low back attributable to the

July 18, 2012, accident.  As far as a lack of medical finding regarding his neck, the claimant

testified:

     They had to find something, they put me in a collar.  I wore a
collar for a week, ten days. (T. 29).

The claimant continued, regarding the physical complaints involving his neck:

     I just - - when I’d go to turning it, I had bad neck pains trying to
hold my head up, and driving a vehicle, or sitting and watching
TV. 

     There’s got to be something in there. (T. 29).

The claimant confirmed that when he fell off the bleacher he landed on his feet and did

not hit any other part of his body.  As far as the impact of the fall on his neck and back, the

claimant offered:
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     It’s going to be ajar.  When you hit, it’s going to be a jar;
anybody knows that. (T. 30).

The claimant provided a description of the July 18, 2012, fall:

     No, sir, straight feet first on the ground.

     Landed on my feet. 

     No, just with the falling, you know, maybe my arms trying to
catch myself, but no hitting, no, sir. (T. 30).

The claimant did testify that he suffered scrapes to his arms from the fall:

     Both of them, the underneath of my arms when I fell and tried
to catch myself. (T. 30-31).

The testimony of the claimant reflects that he does not have any problems because of the scrapes

to his arm.  

The claimant testified that he last saw a medical provider approximately a week to ten

day prior to the hearing, nurse practitioner Christy Allen.   As to how he has been surviving since

he has been unable to work since July 2012, the claimant offered:

     We own our own home and my mother and my wife.  My
mother, she draws disability, and she helps with the bills and my
wife takes care of everything else. (T. 31).

The claimant explained that his wife is receiving unemployment benefits at this time until the

day-care reopens. 

During redirect examination, the claimant testified that in addition to pain in his neck and

low back he also experienced restricted movement in his back and neck.  Further, the claimant

offered that he did not wear a neck brace following the March 2011, accident, however the same

was prescribed for him by emergency medical personnel in connection with July 18, 2012,
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accident.  The claimant’s testimony reflects regarding improvements in the restrictive movements

between the two accidents:

     I would say from the first to the second, yes, sir, it was because
you know, I was trying to feel like I was trying to be able to get out
and do a little work.  This accident, I don’t feel like getting out. (T.
32-33).

While the claimant testified that he had been seen in the emergency room of St. Bernard’s

Medical Center in connection with the July 18, 2012, accident, and that he had undergone

diagnostic testing at the facility, the record is devoid of medical reports of such treatment.  (T.

33-34).  

Shannon Dewitt Kail testified that he was employed by respondent-employer in July

2012, and worked with the claimant at the school on the bleacher project.  Mr. Kail’s testimony

reflects that he was on the scene at the time the claimant fell on July 18, 2012.  Mr. Kail offered

regarding his observation of the accident:

     Well, I caught a glimpse.  I didn’t catch a full vision.  I was
probably ten or fifteen feet away.  I was kind of cleaning up, up
underneath the bleachers some scrap wood and stuff that had fell
from when we was tearing the old board out to put the new board
in.  I was down there cleaning up some of that while he was
tightening the new boards down, and when he - - when I caught the
glimpse of it, I kind of walked up a little further and quit cleaning
for a minute and I asked him was he alright, and he said his back,
you know, was hurting pretty bad now. (T. 37).

Mr. Kail testified that he saw where the claimant was before the claimant fell, and estimated the

distance of same from the ground:

     The walk way when you first walk up is probably three to four
foot up.  So, he was up about the fifth or sixth bleacher.  So, I’d
probably say about ten to twelve feet. (T. 37). 
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Mr. Kail continued regarding his observations of the claimant during and following the

claimant’s fall:

     I just - - I caught the glimpse of it, and I mean, he obviously had
fallen, because he was in pain after that and, you know - - 

     He was over up against the fence and kind of propped up
against the fence or whatever. (T. 38).

As to the location of Mr. Pardue at the time of the claimant’s July 18, 2012, accident, Mr. Kail’s

testimony reflects:

     He was - - he was in his truck.  I don’t know if he was on his
phone or whatever, and then, about the time that he had fell, he got
out of the truck and come - - and come around the corner around
the edge of the bleachers there, and asked him what was wrong,
and then, he told him his back was hurting because he fell, and he
said, “Suck it up,” with a bad word in there and go back to work or
whatever. 

     All I know is that he asked him to take him to the hospital or to
a doctor and that’s when he told him to go back to work and suck it
up. (T. 38).

Mr. Kail testified that the claimant called his wife, Cheryl Boyd, to come pick him up to go to the

doctor. 

During cross-examination, Mr. Kail testified regarding the duration of his employment by

respondent-employer:

     I wasn’t out there as long as Junior [claimant] was; I probably
would say maybe a month give or take. (T. 39).

As far as any knowledge of the claimant’s back problems before the July 18, 2012, fall from the

bleachers, Mr. Kail testified:

     I wasn’t around when he fell in the 2011 event, but he had - - I
had - - when it happened, they had called me and told me that he
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was over in Memphis at the MED because he fell and the pipe had
fell on him and stuff and I called to check on him and stuff like
that, but being around a whole lot at the time, I wasn’t around
because I was in Tennessee working; and so - - (T. 39-40).

Mr. Kail in not related to the claimant, just a good friend.  The testimony of Mr. Kail reflects that

he is uncertain if the claimant was continuing to have problems for the previous accident at the

time of the July 18, 2012, accident:

     I’m not real sure about it.  I mean, I’m pretty sure he did, but I
wasn’t around a whole lot.  I mean, you know, I’d come up and
visit and, you know, he’d kind of limp around, you know.  I mean,
you could tell he was in pain.  You can obviously tell when
anybody is in pain [from the March 2011 incident].

     Well, I mean, I’m not real for sure, because I mean, I’ve moved
back and forth from Tennessee to Arkansas so much.  (T. 40). 

Mr. Kail worked with the claimant approximately a month before the July 18, 2012, fall.  As far

as residual problems experienced by the claimant from the March 2011, accident during the afore

period, Mr. Kail concedes:

     He might have been in pain, but I mean, it’s obviously, not as
bad as it is now. (T. 41).

Mr. Kail noted that the claimant was complaining of pain in his back following the fall from the

bleachers:

     Yes, sir, because he was kind of propped up with the fence and
kind of head his hands on his back like this, (witness indicating), a
little bit. (T. 41).

Regarding any complaints about his neck, Mr. Kail testified:

      Not that I can recall.  If he did, I didn’t hear him. (T. 41).

Joshua Dillon Boyd, the claimant’s son, was working for respondent-employer on July
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18, 2012, and testified that he witnessed the claimant’s accident.  Joshua Boyd estimated that the

claimant fell “anywhere from eight to twelve feet”.  (T. 42).  The testimony of Joshua Boyd

corroborated that of the claimant with respect to the mechanics of the July 18, 2012, accidental

fall.  As to what part of the claimant’s body was hurt in the afore accident, Joshua Boyd testified:

     Yes, sir.  When he fell off the bleaches, he hollered, “Oh, my
back.”  And then, he went over there and like limped over to the
fence and started sitting down on the fence. 

     Leaning up against the fence.  (T. 43).

Joshua Boyd’s testimony reflects that he was present and overheard the conversation between

Mr. Pardue and the claimant:

     Well, he said, “What happened, Thomas?”  And my dad told
him, you know, he had hurt his back when he fell.  And he said,
“Oh, man up.  You’re a bigger man than that.  Get back to work.”
(T. 43).

As far as any discussion regarding securing medical treatment in connection with the July 18,

2012, fall of the claimant, Joshua Boyd testified:

     Well, he said - - Guy Pardue, that’s little Tony, he said, “Can
you take me to a doctor or something?”   And he was like, “Man, I
ain’t got time for that.  You know, we got to work.” (T. 44).

The testimony of Joshua Boyd reflects that since the claimant’s July 18, 2012, accident he

has been unable to do things around the house or outside that he used to do.  Mr. Joshua Boyd

further testified regarding the claimant:

     Yes, sir.  He can’t hardly do nothing no more without
complaining about his back and stuff. (T. 45).

Steven Ray Lewis testified that he was working at the same place as the claimant on July

18, 2012.  Mr. Lewis testified regarding his recollection of the claimant’s accidental fall of July



15

18, 2012:

     I was picking up chunks of that wood stuff, and I seen whenever
he tried to grab himself and he fell feet first on the ground out in
the middle there. (T. 46).

Mr. Lewis testified that following the fall the claimant complained about his back and limped

over to the fence. 

As noted above, the claimant previously sustained severe injuries in March 27, 2011,

accidental fall.  A March 31, 2011, report of St. Bernard Medical Center, regarding a visit by the

claimant of the same date, reflects, in pertinent part:

Description/Onset of Symptoms:   Pt c/o difficulty breathing,
with substemal CP.  EMS reports that EKG was normal sinus
rhythm enroute.  Fell Sunday afternoon with multiple injuries and
was treated at Med for those injuries. says also has pain in chest w/
db still and upper abdomen. most discomfort is with cough.
Information Source: EMS, pt
Exam Limitations: clinical condition (CX 1a).

June 20, 2011, patient progress notes on NEA Baptist Clinic regarding the claimant reflects, in

pertinent part:

CC: back pain / L arm pain – fell & had fx in 3/11– needs
something for pain.  Seen at “MED” in Memphis evaluated for
back pain.  Had wrist fx L and now cast free.  Broke ribs also.  Fell
off ladder 3-27-11 .   .    .

DX: Chronic back & arm pain L .   .   . (CX #2)

The record reflects the presence of  July 29, 2011, progress notes of Dr. Kesha James

regarding the claimant’s visit to East Arkansas Family Health Center, Inc, at the Lapanto Health

Center.  The afore Progress notes reflect, in pertinent part:

History of Present Illness
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     46 y/o WM with back pain radiating down the left leg; states he
was involved in a work accident 3/27/11 – states a 60 ft. pipe fell
on his back and he sustained injuries to his mid - lower back,
anterior rib cage, kidney, and left wrist; He has been working
through the pain by taking diclofenac, but states that he has to take
2 at a time for relief; He has been back and forth b/w the Med and
St. Bernard’s ER after hospitalization.  States that he is not able to
sleep at night because the back pain, it is usually aching in nature
and usually a 8/10; he states that the pain radiates to the left foot
and for the past week, he has been concerned that the foot
constantly burns.  This also keeps him awake. 

*          *          *

Assessments
1. Back Pain . . . (Primary)
2. Disturbance of skin sensation . . . parasthesias at right foot.

Treatment

1. Back Pain
start Amitriptyline HC1 Tablets, 25 MG, 1 tablet at bedtime,
Orally, once a day, 30 day (s), 30, Refills 1
Start Diclofenac Sodium Tablet Delayed Release, 75 mg, 1 tablet,
Orally, Once a day, 30 day (s), 30, Refills 5 (CX #2a).

The claimant was again seen by Dr. Allen on August 16, 2011, with a complaint of back pain

radiating down the left leg, which he attributed to the March 27, 2011, accident.  Following an

examination, the claimant was continued on his medication, along with Vicodine being added,

and was referred for lumbar spine MRI at St. Bernard Imaging. (CX #2c). 

The September 8, 2011, progress notes of Dr. Allen regarding the claimant’s visit of the

same date noted the reasons for the appointment was a follow-up for mid back pain and a request

refill on hydrocodone.  The progress notes further reflect:

Patient present for follow-up from OV on 8/16/2011, went for MRI
which was all normal; now pain in mid back and needs refill on
hydrocodone.  Patient he has hurt ever since the accident cannot
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work as efficient as did before, wife has took a seconf (sic) job.
(CX #2e).

The general examination reflects:

tender paravertebral, cannot bend, positive muscle spasm on left;
walks with hunkered over appearance. (CX #2e).

The claimant was prescribed a refill for Vicodin tablets and started on PredniSONET, with no

refill, and Flexeril tablets, with one refill.  The notes reflect follow up as prn. 

There is medical in the record to reflect that the claimant was seen at St. Bernard’s

Medical Center on August 31, 2011, for a simple right renal cyst.   The claimant was again seen

at St. Bernard’s Medical Center on November 24, 2011.  The report relative to the afore visit

reflects, in pertinent part:

Description/Onset of Symptoms: states here with c/o pain in back
from lt shoulder to hip and across lower back states was involved
in a fall in marchand was air lifted to med and sustained back
injury, dx with fx lt arm, 3 rt fx ribs, lt rib injury and laceration to
lt kidney . has had continued back pain since fall but states tonight
pain severe. denies any new injury.
**Information Source: patient

*          *          *

Patient complains of a 8/10 lower back pain with radiation towards
the left leg. it has been present since March after he had an
accident where a big pack fell his chest and back breaking few ribs
left arm and laceration to the kidney.  Since then patient has been
battling with low back pain on and off he is taking pain
medications for it prescribed by his primary care physician Dr.
Christie Allen.  He denies urine or stool incontinence or leg
weakness or paresthesia.  He denies abdominal pain.  Patient still
continued to complain of a left shoulder pain on movement. 
Patient states that tonight the pain again is worse than usual 8/10.

*          *          *
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Patient well to stand up and walk on heel and tip toes.  Complain
the lower back pain. Lower back was painful to palpation in para
spinal muscles. Straight leg raising was positive on the left
negative on the right. Muscle strength was normal in all muscle
groups bilateral lower extremity. Reflexes were normal knee and
Achilles. Sensation was intact. 

X-ray lumbar spine with no acute abnormalities no fracture or
luxation. Pain controlled after toradol and dialudid.  Patient was
discharged home.

*          *          *

Discharge Problem/Impression: Chronic back pain, Sciatica 
(CX #4-4i).

Following the November 24, 2011, visit to St. Bernard’s Medical Center, the medical in

the record reflects that the claimant was next seen by a medical provider on July 18, 2012, at 4:30

p.m. at the emergency room of NEA Baptist Memorial Hospital.  The emergency physician

report regarding the afore visit reflects, in pertinent part:

HPI:   Thomas Boyd is a 47-year-old male that presents to the
emergency room complaining of lower back and neck pain after
falling approximately 10 feet prior to arrival.  He states that he was
working on some bleachers when he lost his balance and fell.  He
states he landed on his feet.  He localizes his pain across his lower
back he states his pain is 9/10 on the pain scale.  He ambulates into
the emergency room. 

PHYSICAL EXAM:
General Appearance: Well nourished, alert, cooperative, no acute
distress, Mild discomfort.

Neck: Tender posteriorly
Back: + tenderness to palpation

RADIOLOGY:
CT: CT scan of the cervical spine and lumbar spine are both
negative.
MISC: Were given hydrocodone q.i.d. for one week and Toradol
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10 mg 3 times a day with meals for 4 days only.  This should be
sufficient treatment for his injury.  He is to see his doctor in one
week.  He should not work for one week. 

DIAGNOSIS: Cervical and lumbar strain secondary to a fall. 
(CX #5b-5c).

The claimant was again seen at the emergency room of NEA Baptist Memorial Hospital on July

20, 2012. The emergency physician report relative to the afore visit reflects, in pertinent part:

HPI: Mr. Boyd reports falling at work 2 days ago now returns to
the emergency department this morning with continued low back
pain.  He states at the time of injury he received a CT scan that was
negative.  He has been taking hydrocodone with minimal relief. 
He denies loss of bowel or bladder, denies saddle anesthesia and
denies any new neurological symptoms.

*          *          *

Patient has no neurologic findings his ankles or in the emergency
department.  Will prescribe Valium 10 mg take as needed for
muscle spasm instructed to followup with his primary care
physician.  
(CX #6c-6d).

The Emergency Department Order Sheet relative to the claimant’s July 20, 2012, visit reflects the

entry “cervical & lumbar spasm 2nd to fall”, “no work for 1 week”, “see PMD 1 wk” (CX #6e). 

A prescription for Valium to take for muscle spasms was authored by the attending emergency

room physician for the claimant during the July 20, 2012, visit. (CX #6f).

The claimant was seen by his primary care provider on July 25, 2012, at the Lepanto

Health Center.  The Progress Notes of the afore visit reflect, in pertinent part:

Reason for Appointment
1.  Follow up from er visit at nea x 2 times
2.  Pt fell 10 ft off of bleachers while at work on 7-18-12 /c/o
severe back pain and neck pain
3.  Pt needs dr excuse
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History of Present Illness

     Presents today for hospital follow up. States was seen at NEA
ER on July 18, 2012. States fell 10 feet off bleachers while at
work. States when he fell, he landed on his feet and jarred his back. 
States went back to ER on July 20, 2012.  States went back to the
ER because of severe pain in back and neck. Reports history of
problems with his back prior to recent fall.  States had CT scan at
NEA Baptist. NEA Baptist records not that CT scan was normal.
States feels like there is something wrong with back. States that he
was seen in the ER on Thanksgiving 2011 at St Bernard’s and
states was told that he has a bulging disc in his back. Complains of
trouble sleeping. States has had trouble sleeping prior to fall. States
continues to have trouble sleeping.  Denies loss of bowel or
bladder.  Complains of numbness and tingling in bilateral legs and
feet continuously. Denies pain in legs or arms. Denies numbness in
bilateral arms.

*          *          *

General Examination:

BACK: limited ROM in back - 30 degrees, thoracic/lumbar
paraspinal tenderness, no edema/erythema, no ecchymosis, pain
with extension, pain with flexion, pain with lateral bending, pain
with lateral rotation, straight leg raise negative, able to heel toe
walk, no foot drop, no decreased sensation in bilateral lower
extremities.
MUSCULOSKELETAL: posterior neck TTP, no erythema/edema,
Very limited ROM in neck, TTP over bilateral shoulder blades, no
edema/erythema, Able to lift bilateral arms to 90 degrees.

Assessments
1.  Lumbago - 724.2 (Primary)
2.  Pain in Neck - 723.1 (CX 2g-2h).

The progress notes reflect that treatment for the claimant’s lumbago consisted of a refill of

Vicodin; and starting him on PredniSONE tablet and Flexeril along with a referral to physical

therapy for evaluation and treatment. The claimant was started on Naprosyn for the neck pain

along with a referral to physical therapy for evaluation and treatment. (CX #2h). 



21

The claimant was again seen at the Lepanto Health Center on August 8, 2012.  The

Progress Notes relative to the afore visit reflects, in pertinent part:

47 y/o WM with back pain; states that he injured back 3 weeks ago
at work and went to ER on 7/18/12 and 7/20/12; states that he
wants to claim this on work comp but does not know his job’s
protocol.  States that he fell from bleachers and has been having
neck pain and back pain since the fall; states that he landed on his
feet; states that he would like to also pursue disability from another
fall that occurred March 2011; States that back pain is 10/10 and
worse with prolonged standing and ambulation; radiates to upper
back and LE s; sent for records; states that he had CT of spine at
ER.

*          *          *

Examination
General, Comprehensive:
     GENERAL APPEARANCE: pleasant, well nourished, well
developed, no acute distress, uncomfortable due to pain.  NECK:
pt. with limited ROM due to pain; TTP posteriorly; no masses; no
C-spine abnormalities; .   .    .
EXTREMITIES: no clubbing, cyanosis, edema, +2 distal pulses
throughout. 
Lumbar Spine/Lower back:
     LOWER BACK: limited SI jt. mobility. INSPECTION: normal
curvature of spine, limited range of motion in all directions;
standing forward (due to pain). STRAIGHT LEG RAISING TEST:
unable to tolerate due to pain. MOTOR SYSTEM: normal bilateral
lower extremities. SENSORY EXAM: normal. REFLEXES: 2/4
and symmetric BLE. GAIT: antalgic, broad-based..    .   (CX #2J).

The assessment of the claimant’s complaints as a result of the above visit was that of lumbago

and pain in neck.  The progress notes reflect that the claimant was to follow up in six (6) weeks

for the neck and back pain.  

The claimant was next seen at the Lapanto Health Center on August 23, 2012.  The

progress notes relative to the afore visit reflect, in pertinent part:
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alert oriented pleasant 47 year old male whom presents for follow-
up from ER; having weakness and groin pain . . . burning and pain
in stomach, cramping . . . . mother with colon cancer . . . dad with
GERD. (CX #2L).

The progress notes reflect that claimant’s Naprosyn and Flexeril were stopped, and that the

claimant was started on Ambien.

The last medical in the record evidencing the claimant’s receipt of medical treatment is a

January 17, 2013, progress note relative to a visit to Lepanto Health Center.  The afore reflects

the reason for the appointment as “back still hurting” and “med refills lwalkerlpn”.  The progress

note further reflects:

     47 year old male here with complaints of low back pain was
saw in July after falling off bleachers .......also with complaints of
left side of neck.......patient states he landed on his feet when he
fell......patient states he hurts daily .....states meds haven’t
helped......also complains of stress and anxiety, sytates (sic) he
feels like he is in a hole and cannot get out. 

*         *          *
General Examination:
       GENERAL APPEARANCE: alert and oriented, good color, in
no acute distress, pleasant.  BACK: lumbar paraspinal tenderness,
pain with flexion/extension; tightness to left paravertebral. steady
gait. 

Assessment
1.   Lumbago 
2.   Anxiety state, unspecified

Treatment
1.  Lumbago
Start Zanaflex Tablet, 4 MG, 1, Orally, every 8 hrs prn back pain,
45, Refills 0
Start Ketorolac Tromethamine Tablet, 10 MG, 1 Orally, every 8
hours prn pain, 15, Refills 0. (CX #2n).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,
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application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 18, 2012, the employment relationship existed during which time the 

claimant earned wages sufficient to entitle him to workers’ compensation benefits at the weekly

rate of $278.00/$209.00, for temporary total/permanent partial disability.

3. On July 18, 2012, the claimant sustained a temporary aggravation of a pre-existing

condition arising out of and in the course of his employment that caused internal or external

physical harm to his body which required medical services with medical evidence supported by

objective findings.

4. The claimant was temporarily totally disabled for the period commencing July 19,

2012, and continuing through July 26, 2012.  The claimant did not miss sufficient time from

work to entitle him to the payment of temporary total disability benefits, pursuant to Ark. Code

Ann. §11-9-501(a)(1).

5. The claimant reached the end of his healing period on or before January 17, 2013, 

as a result of the July 18, 2012, temporary aggravation of his pre-existing condition.

6. The respondents have controverted the compensability of the claimant’s July 18, 

2012, temporary aggravation of his pre-existing condition. 

CONCLUSIONS 

The occurrence of the claimant’s July 18, 2012, accidental fall while within the course

and scope of his employment is not disputed.  At issue is whether the accidental fall resulted in

compensable injuries to the claimant’s back and neck which would entitle him to workers’

compensation indemnity and medical benefits, which the claimant maintains.  Respondents deny
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that the claimant suffered a compensable injury to his back or neck in the July 18, 2012,

accidental fall.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of injuries having been

sustained subsequent to the effective date of the afore provisions.

Compensability

On July 18, 2012, the claimant suffered an accidental fall while discharging employment

duties.  In addition to the accidental  fall being witnessed by co-workers, the evidence discloses

that the fall was reported to the claimant’s immediate supervisor.  The claimant requested

medical treatment of the supervisor, however the same was not furnished.  The claimant

ultimately received medical treatment at the emergency room of NEA Hospital in Jonesboro,

later on the day of the accident, July 18, 2012. 

It is undisputed that the claimant suffered severe injuries in a March 2011, accident,

which resulted in him being med-flighted to the MED in Memphis.  The claimant received

medical treatment in connection with the injuries from the March 2011, accident through

November 24, 2011.  The claimant commenced his employment with respondent-employer on

May 1, 2012.

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing condition are compensable. Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable. Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  A recurrence is not a new injury but

simply another period of incapacitation resulting from a previous injury. Pinkston v. General Tire
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& Rubber Co., 30 Ark. App. 46, 782 S.W.2d 375 (1990).  The test for determining whether a

subsequent episode is a recurrence or an aggravation is whether the subsequent episode was a

natural and probable result of the first injury or if it was precipitated by an independent

intervening cause. Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998).

An aggravation is a new injury resulting from an independent incident. Crudup v. Regal

Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).  An aggravation, being a new injury with an

independent cause, must meet the definition of a compensable injury in order to establish

compensability for the aggravation. Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d

883 (1996). 

To prove a compensable injury as a result of a specific incident which is identifiable by

time and place of occurrence, the claimant must establish by a preponderance of the evidence; 1)

an injury arising out of and in the course of employment; 2) that the injury caused internal or

external harm to the body which required medical services or resulted in disability or death; 3)

medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-102 (16),

establishing the injury; and 4) that the injury was caused by a specific incident and identifiable by

time and place of occurrence. Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002). Should the

claimant fail to establish by a preponderance of the evidence either of the requirements for

establishing the compensability of the claim, compensation must be denied. Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The present claim, the evidence preponderates that the claimant sustained a temporary

aggravation of his pre-existing condition as a result of the July 18, 2012, accidental fall.  There is

no evidence in the record to reflect that the claimant sought or received medical treatment for

complaints growing out of the March 2011, accident between November 24, 2011, and the date
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May 1, 2012, date of his employment by respondents.  The claimant had previously suffered

injuries to his low back and neck from the March 2011, accident.

As noted above, it is undisputed that the claimant suffered an accidental fall on July 18,

2012, while within the course and scope of his employment.  Further, the July 18, 2012, accident

was witnessed by and reported to his supervisor.  Further, the claimant requested that access to

medical treatment be provided by the supervisor, however the same was not furnished.   The

claimant was seen at the emergency room of NEA Hospital on July 18, 2012.  The medical

records reflect that muscle spasms were noted in the claimant’s back and that he was prescribed

muscle relaxers for same.  The claimant has sustained his burden of proof by a preponderance of

the evidence that he sustained a compensable temporary aggravation of his pre-existing back and

neck injury on July 18, 2012.  The respondents have controverted this claim in its entirety. 

Medical Treatment

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. A.llen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  

The injured employee must prove that the medical services are reasonably necessary by a

preponderance of the evidence.  The afore services may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App.
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200, 649 S.W.2d 845 (1983). 

In the present claim, the claimant requested medical treatment from his supervisor

following the July 18, 2012, accidental fall.  When the same was not forthcoming, the claimant

sought and obtained medical treatment at the emergency room of NEA Hospital.  The claimant

underwent diagnostic testing and was provided medication.  The claimant was again seen at the

emergency room of NEA Baptist on July 20, 2012.  The medical records of the July 20, 2012,

visit record the presence of muscle spasms.  Further the claimant was provided a prescription of

Valium to take for the muscle spasms.  The claimant was direct to follow up with his primary

care provider following both the July 18, 2012, and July 20,2012, emergency room visits.  The

medical discloses that the claimant first received medical treatment under the care of his primary

care provider on July 25, 2012, following the July 18, 2012, fall from the bleachers.

The above medical records detail the visits of the claimant to his primary care provider

beginning July 25,2012, for complaints attributable to the July 18, 2012, accidental fall. During

the course of the afore medical treatment, the claimant underwent additional diagnostic studies

and was provided medication, to include Naprosyn and Flexeril for muscle spasms, in addition to

the Valium.  As of August 23, 2012, the claimant was directed to cease taking the Naprosyn and

Flexeril.  At the time the claimant was last seen by his primary care provider, he was provided

medications for pain back – Zanaflex and Ketorolaic Tromethamine –  and released to follow up

on a prn basis.  The evidence preponderates that the medical treatment rendered to the claimant

in connection with the treatment of his July 18, 2012, temporary aggravation of his pre-existing

back and neck condition, was reasonably necessary, and for which respondents are liable. 

Respondents have controverted this claim in its entirety.

Temporary Total Disability Benefits.
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Temporary total disability is that period within the healing period in which a claimant 

suffers a total incapacity to earn wages.  Ark. State Highway & Transportation Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period continues until the

claimant is as far restored as the permanent nature of his injury will permit.  When the underlying

condition causing the disability stabilizes, and no further treatment will improve the injury, the

healing period has ended. Carroll General Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878

(1996).

In the present claim, the only physician to direct that the claimant remain off work was

the attending emergency room physician at NEA Baptist Hospital at the time of the July 18,

2012, visit.  The afore directed to claimant to remain off work one (1) week.  While it is

undisputed that the claimant was again seen at the emergency room of NEA Baptist on July 20,

2012, before being seen by his primary care provider on July 25, 2012, there are no other releases

or excuses directing him to remain off work.  The evidence preponderates that the claimant was

temporarily totally disabled while within his healing period from July 19, 2012, through July 26,

2012.  The claimant did not miss sufficient time from work in connection with the July 18, 2012,

temporary aggravation of his pre-existing condition to entitle him to the payment of indemnity

benefits pursuant to Ark. Code Ann. §11-9-501 (a)(1). 

AWARD

Respondents are herein ordered and directed to pay all reasonably necessary medical, 

hospital, nursing, and other apparatus expenses arising out of and in connection with the

treatment of the claimant’s July 18, 2012, temporary aggravation of his pre-existing back and

neck condition, pursuant to Ark. Code Ann. §11-9-508 (a).

While valuable legal services have been rendered to the claimant by his attorney,
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indemnity benefits have not been generated in this claim from which to serve as basis for an

award of attorney fees pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

______________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE  


