
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G002190

DERRICK BOLDEN, Employee   CLAIMANT

WAL-MART ASSOCIATES, Employer RESPONDENT

CLAIMS MANAGEMENT, RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by SHEILA CAMPBELL, Attorney, North Little
Rock, Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

On January 22, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on September 25,

2012, and a pre hearing order filed on September 26, 2012.    A

copy of the pre hearing order has been marked as Commission’s

Exhibit No. 1 and with modification and without an objection is

made part of the record.  As a result of the pre hearing conference

the parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On January 27, 2010,  the relationship of employee-self

insured employer-carrier-TPA existed between the parties.

3. The appropriate weekly compensation benefits are $423.00

for total disability and $317.00 for permanent partial

disability.
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4. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the forthcoming hearing were limited to the following:

1. Whether the claimant sustained a compensable injury to

his back.

2. Whether the claimant is entitled to the appropriate

benefits, including temporary total disability, and

medical benefits.

3. Attorneys’ fees.

The claimant contends that he suffered a new injury by an

aggravation of a preexisting back injury or in the alternative, he

suffered a new injury by a discrete incident that occurred on

1/27/10.  Additionally the claimant contends that he is entitled to

temporary total disability benefits from 2/11/2010 until 6/8/11.

The claimant contends he is entitled to a change of physician to

Dr. Jon Dodson because he never received a notification about his

rights to change physician.  The Claimant contends that he is

entitled to additional medical treatment in the form of

rehabilitation, therapy, and medication.  The claimant contend that

he is entitled to have his medical expenses, mileage and attorney’s

fees paid by Respondents. The claimant reserves the issue of

permanency.  

The respondents contend that the claimant did not sustain a

compensable injury arising out of and in the course of his

employment and therefore is entitled to no benefits.
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The stipulations agreed to by the parties at the pre hearing

conference on September 25, 2012, and contained in the pre hearing

order filed on September 26, 2012, are hereby accepted as fact.

From a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witness and their demeanor, the following decision is rendered.

  STATEMENT OF THE CASE

The claimant is a 49-year-old male that worked for the

respondent for eleven and one half years.  The claimant worked for

the respondent in Fort Smith at the Kelley Highway facility

beginning in September 2009, when he transferred from Liberal,

Kansas(Record, p. 8-9).  The claimant stated that while in Liberal,

Kansas he had an on the job injury in 2003.  He continued that he

injured his back and had a bulging disc in the lower part of his

back.  He testified that he was treated and received benefits for

the injury.  The claimant stated that he was released from that

injury in 2005 and returned to work(Record, p. 9-10).  The claimant

stated that he was given restrictions from a doctor in Wichita.  He

added that he worked the front door for the respondent, checking

receipts.  The claimant stated that he was then promoted to “DSD”

where he checked in with vendors.   He added that he raised his

weight limit to fifty pounds but while working in DSD did not have

to lift any objects.  He continued that he worked in DSD until he

was promoted to department manager in chemicals and paper

goods(Record, p. 11-12).  The claimant stated that for that job he
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had some lifting duties and that he had help.  He added that he was

lifting about 20-30 pounds.  The claimant stated that he was a

department manager in Kansas for about a year until 2009.  He then

transferred to Fort Smith(Record, p. 12-13).  In Fort Smith, he was

department manager over five departments(Record, p. 13).  He added

that the job in Fort Smith required some lifting.  The claimant

stated that he held that job from September to December of

2009(Record, p. 13).  The claimant testified that he was asked to

step down as department manager.  He added that he had asked for

several positions and was told that he would be loading a

truck(Record, p. 14).  He continued that he kept the department

manager position for about a week and then started loading trucks.

The claimant stated that he had to lift carpet, bicycles, and

heaters.  He added they were “big objects”(Record, p. 15).  The

claimant stated that he was lifting sixty to seventy-five pounds.

He added that it had been a long time since he had lifted that much

weight.  The claimant stated that he did not talk to his superiors

about his back issues when he learned that he was to begin loading

trucks(Record, p. 14-15).  He stated that he had never talked with

anyone in management about his previous back condition.  The

claimant stated that after he started loading trucks, he began to

have trouble with his back(Record, p. 15).  He added that his back

began to hurt.  The claimant stated, “... it felt like I felt

something popping, like I had a muscle spasm”(Record, p. 15).  He

added that he did not report that his back was hurting.  The

claimant stated that he was trying to keep his job and do the job
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the respondent wanted him to do.  He stated that he sought medical

attention.  The claimant went to see Dr. Harold Chakales.  He

continued that he went to see the doctor, because he was having

pain and muscle spasms(Record, p. 16).  Dr. Chakales’ notes from

January 27, 2010 reflect an injury date of November 2003 and note

that the claimant had bulging disks and prior knee

surgeries(Claimant’s Exhibit No. 1 p. 4, 6).  The claimant stated

that he reported an injury after he saw the doctor and filed a

claim(Record, p. 16, 18).  The claimant filled out workers’

compensation paperwork on March 11, 2010(Record, p. 35).  He

continued that he told his employer that his back was messed up and

he had a restriction.  The claimant stated that he gave his

supervisor his restriction and she stated that they were too old.

The claimant stated that he was placed on a light duty job until he

brought in restrictions(Record, p. 17).  The supervisor told him to

return to the doctor for new restrictions(Record, p. 16-17).  The

claimant stated that he returned to Dr. Chakales and was taken off

work(Record, p. 17).  The claimant stated that between the time he

was released from his previous workers’ compensation injury in

Kansas and 2009 he did not have any treatment on his back.  He

added that he was not having any problems with his back.  The

claimant testified that he had not worked since February 11, 2010

when he saw Dr. Chakales.  He added that the doctor had sent him

for an MRI(Record, p. 18).  The claimant testified that he had

continued problems with his back.  He stated that he had muscle

spasms and leg pain.  He added that he could not stand or sit for
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long periods of time. The claimant continued that he got some

relief from his pain pills.  He stated that he was sent to Dr.

Dodson by Dr. Chakales(Record, p. 19).  Dr. Dodson testified by

deposition that the claimant had an increase in impairment rating

and that he felt that the increase was due to a compensable injury.

The doctor stated that he felt based on the claimant’s history that

he had a recent significant exacerbation which caused increased

disability.  Dr. Dodson testified that based on his evaluation and

the “Guides to Evaluation of Permanent Impairment” he assumed that

the increase in disability was based on the claimant’s more current

repetitive trauma(Respondent’s Exhibit No. 2, p. 33).  He added

that he could not say precisely how much of the trauma arose from

the claimant’s employment in Kansas  and how much arose from his

employment in Arkansas(Respondent’s Exhibit No. 2 p. 33). 

The claimant testified that he had injections in his back.  He

added that they had helped.  The claimant stated that the relief

from the injections lasted two or three weeks and then the pain

would return.  The claimant continued that once he made a workers’

compensation claim, he was sent to “Dr. Lucas” [Lukasek](Record, p.

20).  The claimant added that Dr. Lukasek “...just kind of looked

at me and checked my knees and legs out and that was it”(Record, p.

21).  The claimant was returned to work then next day.  The

claimant stated that he was having problems with his knees at the

time.  He added they were hurting and the pain ran all the way down

his leg.  Dr. Lukasek, gave sworn testimony related to his case on

October 18, 2012.  In that testimony,  he noted that the claimant
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gave a history and stated that his back pain was from unloading

trucks.  He denied any recent trauma(Respondent’s Exhibit No. 3 p.

6).  Dr. Lukesak noted a difference in the claimant’s ability to

move without any visible signs of discomfort and his reaction to an

examination and rotation causing pain(Respondent’s Exhibit No. 3 p.

12).  He noted more pain response with examination then normal

movement.  Additionally, Dr. Lukasek stated that the claimant had

normal nerve function.  The doctor also testified that there

appeared to be nothing in the EMG or MRI studies that was caused by

lifting(Respondent’s Exhibit No. 3 p. 30).  In noting that the

claimant had degenerative disc disease, Dr. Lukasek stated that

degenerative disc disease can be caused by many things, including

age and genetics.  He added that activities might have some effect,

but it would be “difficult to say that those specific activities

are only related to lifting”(Respondent’s Exhibit No. 3 p. 32).

Dr. Lukasek’s records from March 11, 2010 reflect that the claimant

was diagnosed with chronic lumbar pain and was on FMLA.  The

notations from this date do not reflect restrictions(Claimant’s

Exhibit No. 1 p. 24).  The claimant again saw Dr. Lukasek on March

17, 2010 with a diagnosis of acute lumbar pain and chronic lumbar

pain.  On this visit he was given restrictions(Claimant’s Exhibit

No. 1 p. 25).  

The medical records submitted by the respondent confirm that

the claimant suffered an injury in 2003 while employed in Kansas.

They also confirm that the claimant suffered low back pain, had

degenerative disc disease, and was placed on temporary restrictions
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in 2004 and 2005(Respondent’s Exhibit No. 1 p. 16-124).  The

claimant’s restrictions were made permanent in May of

2005(Respondent’s Exhibit No. 1 p. 119).  The claimant reached MMI

in May of 2005 and the medical records reflect that Dr. Murati

noted permanent restrictions in October of 2005(Respondent’s

Exhibit No. 1 p. 124).  The claimant was next seen in May of 2006

for chronic law back pain(Respondent’s Exhibit No. 1 p. 125).  In

November of 2006, the claimant filled out a workers’ compensation

request for medical care.  On that form, he noted that his back was

injured and stated that the injury date was September 8,

2003(Respondent’s Exhibit No. 1 p. 128).  The claimant remained on

permanent restrictions and continued to complain about back issues

in May of 2007(Respondent’s Exhibit No. 1 p. 129-130).  In June of

2007 the medical records reflect that the claimant’s restrictions

were modified.  The doctor notes that the claimant requested that

the restriction be modified to allow him to lift 50 pounds.

Additionally, the doctor noted that in his mind this was

essentially not a restriction(Respondent’s Exhibit No. 1 p. 133).

A review of the claimant’s Form N filed on March 11, 2010 reflects

an “unknown” notation for date time and place of

accident(Respondent’s Exhibit No. 4 p. 1).

     On cross examination, the claimant stated that he was

receiving Social Security Disability and Medicare.  He added that

no insurance had been accessed to pay medical bills since January

of 2010.  The claimant stated that he had been paying Dr. Chakales

and that he had sent a payment into Dr. Gibson.  The claimant
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confirmed that he was sent to Dr. Gibson by Dr. Chakales.  He added

that Dr. Gibson had done some nerve testing.  Dr. Gibson’s records

reflect that the claimant had NCV’s within normal limits and not

definite denervation(Claimant’s Exhibit No. 1 p. 9; see also p. 12-

13).  The claimant stated that he did not recall the outcome of the

testing(Record, p. 22).  An MRI conducted on February 15, 2010

reflected degenerative changes(Claimant’s Exhibit No. 1 p. 15).  He

added that he had seen Dr. Ackerman and was paying to those

visits(Record, p. 22-23).  He added that he had told Dr. Ackerman

that his back pain started “when I started unloading that

truck”(Record, p. 43; see also Claimant’s Exhibit No. 1 p. 18).

The claimant also confirmed that he had a prior knee injury while

working for a beef company in Kansas(Record, p . 24).  He stated

that he worked for National Beef in 1996 when the knee injury

occurred.  The claimant confirmed that he had settled the two prior

injury claims(Record, p. 25).  The claimant confirmed that he did

not have any back surgery.  He also confirmed that in a prior

deposition, he had stated he had healed from the injury while

working for the respondent in Kansas(Record, p. 28).  The claimant

added that he had not told anyone when he transferred to Fort Smith

about restrictions from 2005, until after he had seen Dr.

Chakales(Record, p. 31).  The claimant also confirmed that he did

not advise anyone about restrictions when he was assigned to load

and unload trucks(Record, p. 31).  Additionally, on cross

examination, the claimant stated that he had previously provided

information about a gradual onset injury caused by a violation of
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restrictions and heavy lifting(Record, p. 33).  The claimant

contended on cross examination that he had suffered a pop in his

back and “just kept on working”(Record, p. 33).  The claimant went

on to confirm that he had listed November 1, 2003 as the date of

injury when he saw Dr. Chakales.  The claimant also confirmed that

the Form N he completed had a date and time of “unknown” and that

his associate’s statement listed no accident date(Record, p. 36).

He additionally confirmed that he indeed had turned the injury into

his group health insurance(Record, p. 34).  The claimant confirmed

that in the past he had workers’ compensation benefits paid and

that if he used his insurance he would have had to pay a co-pay or

deductible(Record, p. 34-35).  The claimant confirmed that his wife

had recommended that he see Dr. Chakales in Little Rock.  He added

that he did not tell anyone associated with the respondent that he

was going to see Dr. Chakales(Record, p. 36).  The claimant

confirmed that he did not seek treatment in Fort Smith when his

back began hurting(Record, p. 38).

The respondent’s called Faith Skinner as a witness.  Ms.

Skinner is a store manager for the respondent at the Kelly Highway

location(Respondent’s Exhibit No. 6 p. 5).  The witness confirmed

that the claimant reported an injury on March 10 or 11, of

2010(Respondent’s Exhibit No. 6 p.13).  She added that she was not

aware of any injury report or medical treatment related to  the

claimant prior to March of 2010(Respondent’s Exhibit No. 6 p. 13).

Ms. Skinner testified that she did not ask the claimant any health

questions or review his personnel file prior to his transfer to
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Fort Smith(Respondent’s Exhibit No. 6 p.15).  The witness continued

that she was not aware of any restrictions from Kansas and only

knew of the restrictions from the doctor in Little

Rock(Respondent’s Exhibit No. 6 p. 16).  She added that the

claimant had never asked to be accommodated in any other positions

as a result of his back(Respondent’s Exhibit No. 6 p. 17).  Ms.

Skinner stated that after the claimant filled out workers’

compensation paperwork he did not continue to work(Respondent’s

Exhibit No. 6 p. 18).  

    DISCUSSION

The first issue to be addressed is whether the claimant sustained

a compensable injury on July 28, 2010. 

Arkansas Code Annotated §11-9-102(4)(A)(i)defines a

compensable injury as:

“An accidental injury causing internal or
external physical harm to the body ...arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is accidental
only if it is caused by a specific incident
and is identified by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined  under A.C.A.

§11-9-102(4)(A)(i). See also A.C.A. §11-9-102(4)(E)(i). A

preponderance of the evidence means the evidence having greater

weight or convincing force, Smith v. Magnet Cove Barium

Corporation, 212 Ark. 491, 206 S.W. 2d 442 (1947). Furthermore to

be compensable under the same burden, the claimant must prove that

the evidence of physical injury or damage is supported by medical
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evidence. A.C.A. §11-9-102(4)(D) requires that a compensable injury

must be established by medical evidence.  The statute also requires

that the medical evidence submitted be in the form of objective

findings. Objective findings are defined in A.C.A. §11-9-

102(16)(A)(i) as those findings which cannot become under the

voluntary control of the patient. The statute requires medical

opinions addressing compensability must be stated within a

reasonable degree of medical certainty, A.C.A. §11-9-102(16)(B).

The claimant must also show that the injury is causally connected

to his or her disability and need for treatment.

Here, the claimant has asked the Commission to determine

whether he suffered an aggravation of a pre-existing injury or a

new injury on January 27, 2010.  The testimony and medical evidence

is clear in this case.  The claimant suffered an injury to his back

in 2003 while working for the respondent in Kansas. That injury was

treated and temporary restrictions were assigned.  The temporary

restrictions were made permanent in May of 2005.  The claimant did

not advise the respondent of these restrictions upon his transfer

to Fort Smith.  Additionally, Faith Skinner the store manager in

Fort Smith, testified that she was not aware of such restrictions.

The claimant testified that he began having back problems after

being assigned to load and unload trucks for the respondent in Fort

Smith.  The claimant contends that these issues began on January

27, 2010.  However, the evidence shows that the claimant stated

either that his injury happened on November 1, 2003, September 8,

2003 or that the date was unknown.  Upon completing a Form N some
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two months after he alleges an onset of injury the claimant listed

the time, date and place of injury as “unknown”.  

The Arkansas Court of Appeals, in King v. Peopleworks, 97 Ark.

App. 105, 244 S.W.3d 729, found that a claimant suffered a

compensable aggravation resulting from an independent incident.

The court found that the independent incident caused physical harm

to the claimant’s body, arose out of and in the course of the

claimant’s employment, and required medical services.  The

independent incident was identifiable by time and place of

occurrence and was established by objective medical findings, Id.

at p. 735.   Here, the claimant cannot identify an independent

incident that caused harm to the claimant.  While he states that

his back pain began upon his reassignment to loading and unloading

trucks, there has been no evidence submitted that on the date he

alleges, January 27, 2010, there was any specific incident that

happened that either aggravated a pre-existing condition or caused

a new injury.  Additionally, none of the doctors that the claimant

consulted were able to say with any specificity how his back pain

occurred.  While Dr. Dodson attempted to testify that his

assumption was that the claimant’s latest repetitive work caused

trauma he did not assign a date and was not sure whether the

exacerbation occurred in Kansas or Arkansas.  Much of the medical

evidence presented reveals that the claimant suffered from

degenerative disc disease and chronic low back pain.  However, Dr.

Lukasek testified in his deposition that the claimant had normal

nerve function.  Additionally, he added that while the claimant’s
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MRI and EMG revealed degenerative findings, there was nothing to

support any causation from lifting.   The claimant has not proven

that there was an identifiable incident supported by objective

medical findings that resulted in a compensable aggravation.  

The Commission must address the issue of an asymptomatic

condition.  Recently, the Arkansas Court of Appeals has addressed

this issue in Leach v. Cooper Tire & Rubber Co., 2011 Ark. App.

571.  In that case, the claimant had a pre-existing condition prior

to an accident. The Court found that employers take employees where

they find them and employment circumstances that aggravate pre-

existing conditions are compensable. Citing Heritage Baptist Temple

v. Robinson, 82 Ark. App. 460, 120 S.W. 3d 150 (2003). The Court

also found that a pre-existing asymptomatic condition that becomes

symptomatic because of an injury is compensable. Leach v. Cooper

Tire & Rubber Co., 2011 Ark. App. 571. There must however be

substantial evidence to support such a finding and that substantial

evidence must be in the form of objective medical findings.  Here,

while the medical evidence seems to suggest that the claimant’s

2003 back issues had become asymptomatic by 2010 there have been no

objective medical findings to support a contention that the

claimant suffered back issues from lifting while working for the

respondent in Fort Smith.  The medical evidence presented suggests

that the claimant had degenerative disc disease and chronic low

back pain.  However, the same evidence suggests that such

conditions could be aggravated by numerous activities, not just

lifting.  Additionally, the Commission cannot overlook the fact
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that the claimant did not submit evidence to support a finding that

any accident occurred on January 27, 2010 that caused his otherwise

asymptomatic condition to become symptomatic.  The claimant suffers

from degenerative disc disease and chronic low back pain, however,

he has not proven that he sustained a compensable work-related

injury on January 27, 2010 that caused a compensable aggravation to

a pre-existing injury or that caused an otherwise asymptomatic

condition to become symptomatic. Therefore, this claimant did not

sustain either an aggravation or a new injury on January 27, 2010.

Having found that the claimant did not sustain a compensable

injury on January 27, 2010 the claimant is not entitled to

temporary total disability or medical treatment.  The claimant’s

attorney is not entitled to an attorney fee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has not proven that he

sustained a compensable injury on January 27,

2010.  He has failed to provide substantial

evidence in the form of objective medical

findings that he suffered either an

aggravation or a new injury.  

2.  Having found that the claimant did not

suffer  an aggravation or a new compensable

injury on January 27, 2010, he is not

entitled to temporary total disability,

medical treatment or attorneys’ fees.
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ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

______________________________
Amy Grimes
Administrative Law Judge


