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STATEMENT OF THE CASE

On April 15, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas for a

hearing on the respondents’ Motion to Dismiss.  The respondents

filed their motion on December 12, 2012 (Commission Addendum A).

The motion stated that the claim was initially controverted, but

then accepted and benefits paid.  The respondents argued that all

benefits and attorney fees were paid.  Additionally, they argued

that there was no issue in dispute(Commission Addendum A).

Subsequent to the filing of the motion, the claimant’s attorney

contacted the Commission wishing to agree to a dismissal and ask

that an agreed order be submitted(Record, 6).  The Commission

received an email on December 17, 2012, stating that the claimant

had gotten everything to which he was entitled and asking for the

submission of an agreed order(Record, 6).  An agreed order was

submitted to the claimant.  Nothing else occurred on the motion



until January of 2013.  At that time, the Commission inquired as to

the status of the agreed order and the matter was set for hearing

on April 15, 2013(Record, 7).  

On April 15, 2013, I opened the Commission’s hearing at 1:15

p.m.  I began the hearing and read the respondents’ motion into the

record.  Upon completion of reading the motion into the record, I

inquired if the respondents had any additional information to add.

The respondents’ attorney noted and explained the delay in time

from the filing of the motion until the date of hearing.  She

noted, that while the claim for the left foot and toes had been

accepted,  the claimant was now claiming an issue with the right

foot.  She noted that a significant amount of time had passed since

the accident as well as the setting of the motion hearing to find

out what the relevant issue with the claimant’s right foot.  The

claimant’s attorney stated that the claimant had just appeared at

his office.  He added that he had advised the claimant that there

was a hearing and that there was no reason to keep the case open.

He stated that he had advised the claimant that everything was paid

that needed to be paid(Record, 8).  The claimant’s attorney argued

that he had no basis to say that the right foot amputation had to

do with the organism that caused the injury to the left

foot(Record, 8).  The claimant’s attorney wished to have time to

review cultures taken from the right foot amputation before

dismissal(Record, 9-10).  The record reflects that the respondent’s

attorney asked when the last benefit payment was made.  The



claimant’s attorney stated that he thought the last payment was

made on August 22, 2012(Record, 11).  The respondent’s attorney

noted that the claimant would have until August 22, 2013 to re-file

should the claim be dismissed without prejudice(Record, 12).   The

claimant was sworn.  The claimant, upon questioning confirmed that

August 22, 2012 was the last date on which he received

benefits(Record, 16).  The claimant confirmed that his right foot

was amputated in November of 2012.  The claimant stated that he did

not recall telling his attorney that the right foot amputation was

a result of his work related injury.  He stated that he had gotten

notice of the motion hearing during the first or second week in

March(Record, 17-18; see also, Commission Addendum B).  The

claimant stated that he did not know if his right foot amputation

was related to the work related injury to his left foot(Record,

19).  The claimant stated that he had asked that the results of the

blood culture be sent to him. He added that he had asked for the

culture over a month ago.  He stated that he had not gotten the

results(Record, 22).  After hearing the testimony, it is clear that

there was sufficient time to retrieve the results of the blood

culture prior to the hearing on April 15, 2013.  Certainly, there

was enough time between the filing of the motion, the discussion

about an agreed order, and the actual determination that there was

a need for a hearing for the claimant to have raised the issue of

his right foot amputation.  The Commission cannot help but question

the timing of the assertion as well as any argument that the right



foot amputation could be connected to the left foot injury that

occurred some two years prior.  I see no reason why this case

should not be dismissed.

From a review of the record as a whole, to include all

documents associated with this claim, the respondent’s motion to

dismiss, the claimant’s testimony in person at the hearing on April

15, 2013 and other matters properly before the Commission and

having the opportunity to review the respondent’s motion, I find

that the respondent’s Motion to Dismiss should be granted. This

claim is dismissed without prejudice.  The claimant testified that

he last received benefits for this claim on August 22, 2012.

Therefore, he has until August 22, 2013 to file a claim for the

right foot should there be any medical evidence found to support

the amputation was the result of a work-related injury. The

claimant was advised to discuss such issues with his attorney. 

ORDER

Pursuant to the above statement of the case, the respondent’s

Motion to Dismiss is granted and this claim is dismissed without

prejudice.

IT IS SO ORDERED.
__________________________________
Amy Grimes
Administrative Law Judge


