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STATEMENT OF THE CASE

On May 1, 2013, the above-captioned claim was heard in Mountain Home,

Arkansas.  A pre-hearing conference took place on January 14, 2013.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations and

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the withdrawal of the original third stipulation and the reaching of two new ones

at the hearing, they are the following four, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/carrier/employee relationship existed on or about September

12, 2012 and at all relevant times.

3. Respondents have controverted all further benefits under this claim.

4. If called to testify, Lila Bauwens, the wife of Claimant, would corroborate his

testimony concerning matters within her personal knowledge.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the reservation of the issues concerning whether Claimant is entitled to temporary

total disability benefits and a controverted attorney’s fee, the following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Claimant sustained a compensable injury to his right foot and ankle.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he sustained a compensable injury to his right foot

as a result of his employment with the respondents.

2. The claimant contends that he is entitled to reasonable and necessary

medical treatment.
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3. The claimant contends that as a result of the injury to his right foot he has

not been released to return to work and is entitled to temporary total disability

benefits.

Respondents:

1. Respondents contend that the claimant did not suffer a compensable injury

on or about September 12, 2012.

2. Respondents contend that claimant was not performing employment-related

services at the time of his injury.

3. In light of this, it is Respondents’ contention that they should not be liable for

medical or indemnity benefits associated with this matter.

4. Respondents contend that the claimant suffered an idiopathic incident at the

time of his fall.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Claimant and to observe his demeanor, I hereby make the following findings

of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional; Claimant’s

motion to recuse is hereby denied.
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4. Claimant has proven by a preponderance of the evidence that he sustained

compensable injuries to his right ankle and foot.

5. Claimant has proven by a preponderance of the evidence that all of the

treatment that he underwent for his compensable injuries, as set out in

Claimant’s Exhibit 3 and Respondents’ Exhibit 1, was reasonable and

necessary.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witnesses at the hearing.  As discussed above, the parties

stipulated that if called to testify, his wife, Lila Bauwens, would corroborate his testimony

concerning matters within her personal knowledge.  Respondents planned to call three

witnesses:  Dewayne Jones, Pete Green and Keith Cox.  However, those witnesses failed

to appear and, over Respondents’ objection, the record was closed.  As set out infra,

Respondents on two occasions after the hearing sought to have the record reopened to

hear the testimony of those witnesses.  Both motions were denied by orders that discussed

the bases for such denials in detail.  The pleadings and orders have been blue-backed to

the record, and there is thus no need to address these matters yet again in this opinion.

In addition to the prehearing order discussed above, also admitted into evidence in

this case were the following:  Claimant’s Exhibit 1, his April 16, 2013 motion to recuse, brief

in support thereof, and attached documentation, consisting of 394 pages (per Commission

policy, this exhibit, separately bound, has been retained in the Commission’s files);

Claimant’s Exhibit 2, correspondence pertaining to his constitutional issue, consisting of

one index page and six numbered pages thereafter; Claimant’s Exhibit 3, a compilation of
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1To the extent that the affidavits by Green and Jones, who failed to appear at the
hearing, contain testimony on the issues at bar, they are being blue-backed only as a
proffer; such testimony has not been considered.

his medical records, consisting of one index page and 13 numbered pages thereafter;

Claimant’s Exhibit 4, a photocopy of the transcript of the deposition of Claimant taken

February 26, 2013, consisting of 45 numbered pages; Respondents’ Exhibit 1, another

compilation of Claimant’s medical records, consisting of one index page and nine pages

thereafter; and Respondents’ Exhibit 2, non-medical records including Claimant’s wage

records and time cards, weather reports, the First Report of Injury and the Form AR-N, and

the transcript of Claimant’s recorded statement to the adjustor, consisting of one index

page and 43 numbered pages thereafter.

In addition, the following items have been blue-backed to the record:  Respondents’

May 8, 2013 response to Claimant’s motion to recuse, consisting of two numbered pages;

Respondents’ Motion for Reconsideration filed May 10, 2013, consisting of three numbered

pages; the Order Entered May 13, 2013, denying the Motion for Reconsideration,

consisting of three numbered pages; Respondents’ Second Motion for Reconsideration

filed May 17, 2013, consisting of two numbered pages plus six pages of affidavits by Green

and Jones;1 and the Order Entered May 20, 2013, denying the Second Motion for

Reconsideration, consisting of three numbered pages.

Adjudication

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on April 16, 2013 a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous
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attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act (the “Act”) that provide for the establishment of administrative law

judges are unconstitutional.  Respondents have argued that this motion is without merit.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

ever-increasing progeny.  Claimant has not sought to distinguish Long or to argue that it

should be modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion

is denied.

B. Whether Claimant sustained a compensable injury.

Claimant worked for Respondents Contractors Truss Systems (“CTS”) during the

time period relevant to this claim.  He has alleged that on September 12, 2012, he

sustained compensable injuries to his right foot and ankle when he fell at work.

Respondents have countered that his injury is not compensable because (a) he was not

performing employment-related services at the time of the incident; and (b) the alleged

incident was idiopathic.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011) defines “compensable

injury”:

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  “Objective findings” are those
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findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

After careful analysis of the evidence, and in light of the applicable law, I find that

Claimant has met his burden of proving that he sustained a compensable injury to his right

ankle and foot.  It is clear that the medical evidence, supported by objective findings, shows

that he sustained injuries to his right lower extremity in the forms of a fracture of the lateral
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2Later in Claimant’s medical records, his diagnosis reads, “Closed fracture of left
lateral malleolus.”  But in light of the fact that his initial record shows that he was
complaining only of right ankle pain, and that the x-ray report reflects that images were
taken only of the right ankle, the references to the fracture being of the left as opposed
to right ankle are clearly in error.

malleolus and a hemorrhage of the right foot.2  In addition to the fracture, Dr. William

Landrum’s September 13, 2012 radiological report reflects that the x-rays of the right ankle

also showed “overlying soft tissue swelling.”  As the Arkansas Court of Appeals held in Ellis

v. J.D. & Billy Hines Trucking, Inc., 104 Ark. App. 118, 289 S.W.3d 497 (2008), swelling can

be an objective finding.  There clearly was internal harm to the body as a result of the

documented fracture and swelling.  At his follow-up appointment on September 18, 2012,

Dr. Terry Green wrote that his examination “reveals a lot of swelling and discoloration from

subcutaneous intramuscular hemorrhage in the foot.”

The injuries have been shown to have been accidental in that they were due to a

specific incident identifiable by time or place of occurrence.  Claimant testified, and I credit,

that he was working on the premises of Respondent CTS, a manufacturer of trusses, in the

early morning on September 12, 2012, when the following happened:

I was coming in as usual.  I would usually help Keith [Cox] out in the parking
lot.  Keith was the stacker.  As the trusses were built, they’d go out on the
rollers, and then he would take them off the rollers and stack them up.  And
he would usually, I’d usually help him on the way in pick up wood blocks to set
trusses on if they were out by the trucks.  I’d pick up debris, pick up any tools
that he had left in the yard; I was walking across, I picked up a couple [of]
things, put the debris away, and I was, I picked up a . . . hammer.  I was
returning it back to the work area and I fell.  I don’t know how I did it or–and
I stumbled and when I fell I just didn’t fell right when I stood back up.

He immediately reported the injury, but his employer instructed him to commence working

anyway and that he would check on him in the next hour or two.  At about 8:30 or 9:00 a.m.,
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the employer checked on him.  Claimant inquired about going to the doctor, since his ankle

was sore and it was becoming difficult to walk.  However, he was told to take Ibuprofen and

he would check on medical forms.  Claimant did not get the forms until he clocked out that

day; he completed his shift despite suffering from a fractured ankle.  It was not until that

evening that he presented at the emergency room at Baxter Regional Medical Center.

Thereafter, he was found to have the injuries cited above following x-rays and a physical

examination.

The questions that remain, however, are whether the injuries arose out of and in the

course of Claimant’s employment at CTS, whether he was performing employment-related

services at the time he was hurt, and whether the fall was an idiopathic one.  With respect

to the former, Respondents have contended that Claimant was not engaged in work-related

activity at the time of the fall.

In Hudak-Lee v. Baxter County Reg. Hosp., 2011 Ark. 31, 378 S.W. 3d 77, the

Arkansas Supreme Court stated:

In order for an accidental injury to be compensable, it must arise out of and
in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.
2009).  A compensable injury does not include an injury that is inflicted upon
the employee at a time when employment services are not being performed.
Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2009).  The phrase “in the course
of employment” and the term “employment services” are not defined in the
Workers' Compensation Act.  Texarkana Sch. Dist. v. Conner, 373 Ark. 372,
284 S.W.3d 57 (2008).  Thus, it falls to the court to define these terms in a
manner that neither broadens nor narrows the scope of the Act.  Id.

An employee is performing employment services when he or she is doing
something that is generally required by his or her employer.  Id.; Pifer v.
Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  We use the same
test to determine whether an employee is performing employment services
as we do when determining whether an employee is acting within the course
and scope of employment.  Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260
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S.W.3d 281 (2007).  The test is whether the injury occurred within the time
and space boundaries of the employment, when the employee was carrying
out the employer's purpose or advancing the employer's interest, directly or
indirectly.  Id.  In Conner, 373 Ark. 372, 284 S.W.3d 57, we stated that where
it was clear that the injury occurred outside the time and space boundaries of
employment, the critical inquiry is whether the interests of the employer were
being directly or indirectly advanced by the employee at the time of the injury.
Moreover, the issue of whether an employee was performing employment
services within the course of employment depends on the particular facts and
circumstances of each case.  Id.

I find that Claimant’s injuries took place inside the space boundaries of his

employment.  His testimony, which I credit, was that it occurred in the yard of the plant,

where Cox worked stacking trusses.  Claimant’s usual practice on the way in to work each

morning was to help pick up debris and tools in the yard.  The incident at issue occurred

while Claimant was returning a hammer to the work area.  He described the layout of the

facility as follows:

Right, because we park at one end of the building, we walk across the whole
yard where you stack the trusses and where they come out and where’s the
debris and other stuff to pick up, and then we’ve got to walk through the
complete shop.  And there’s where my air compressor sits.  And after you’re
through the building, that’s where the break room is with the time clock to
clock in, so Pete [Green] had told me numerous times to do the stuff I needed
to do on the way to the time clock that way when I clock in and I just go
straight to my saw and begin working.

He added that picking up any tool he found was one of his jobs, and that he was “expected

to do it if I saw it on the ground.”  Green had directed him to do this, and to do so prior to

clocking in.

This credible testimony also shows that Claimant was also in the time boundaries of

his employment at the time he fell.  He estimated that he arrived at CTS at around 6:40 a.m.

on September 12, 2012, fell at around 6:50 a.m. and his shift did not begin until 7:00 a.m.
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(the evidence actually shows that he clocked in at 6:58 a.m. that day).  While he had yet

clocked in that morning, he was already engaged in the performance of employment

services–the picking up of debris and tools in the yard and returning them to their proper

place.  As discussed above, he was performing this task at that time at the direction of his

supervisor, Green.

As the Hudak-Lee Court pointed out, “the critical inquiry is whether the interests of

the employer were being directly or indirectly advanced by the employee at the time of the

injury.”  See also Wood v. Wendy’s Old Fashioned Hamburgers, 2010 Ark. App. 307, 374

S.W.3d 785.  The evidence preponderates that at the point that Claimant sustained his

injuries, he was advancing his employer’s interests by performing the assigned task of

picking up tools and debris in the yard and returning them to their appropriate spot.  His

credible testimony shows this:

Q. All right.  And again at the time you fell you hadn’t clocked in yet.
Were you even on the way to clock in yet?

A. Yes, sir.

Q. That’s where you were headed when you fell?

A. Yes, sir.

Q. You’d already finished picking up all the tools?

A. I had the tools in my hand, I had my tool bag in my other hand, and I
was on the way to the door when I fell.  And after I fell, I picked up my
tools, I put them back in the my [sic] tool bag and I picked up the tools
that belonged to the company, I continued on, I put the tools that
belonged to the company at the end of the rollers and I continued on
in.  That’s when Keith came up to me and told me he clocked me in,
just to head on to work, and that’s when I saw Pete about 20 steps
later and I told him exactly what happened outside.
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In light of the foregoing, I find that evidence clearly establishes that Claimant’s right

foot and ankle injuries arose out of and in the course of his employment at CTS, while he

was performing employment-related services.  This case is very similar to Barrett v. C.L.

Swanson Corp., 2010 Ark. App. 91, ___ S.W.3d ___.  In Barrett, the Arkansas Court of

Appeals held that a claimant’s injury was compensable even though she had clocked out

and was on her way out of the building because at the time it occurred, she was engaged

in the performance of her job duties of checking the mail box and fax machine.  Here, while

Claimant was on his way to clock in (as opposed to Barrett being on her way home after

clocking out), he was also carrying tools he had retrieved from the yard to place them in

their proper place–a job that Green had assigned him.  Since he was performing an

employer-assigned task at the time of the fall, that is the critical factor that makes the

injuries compensable.  Id.  See also Wood, supra (injury held compensable because

occurred as employee was leaving premises by employer-mandated route).  Even though

Claimant had yet to clock in, that was immaterial under Barrett, supra, because, as the

evidence shows, he had often worked off the clock–and at the behest of his supervisor.

As a second defense, Respondents have alleged “that the claimant suffered an

idiopathic incident at the time of his fall.”  An idiopathic injury is one whose cause is

personal in nature, or peculiar to the individual.  Kuhn v. Majestic Hotel, 324 Ark. 21, 918

S.W.2d 158 (1996); Little Rock Conv. & Visitors Bur. v. Pack, 60 Ark. App. 82, 959 S.W.2d

415 (1997).  Injuries due to an unexplained cause are different from those whose cause is

idiopathic.  ERC Contractor Yard & Sales v. Robertson, 335 Ark. 63, 977 S.W.2d 212

(1998).  An unexplained injury at work is generally a compensable one.  Pack, supra.  On
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the contrary, since an idiopathic injury is not related to one’s employment, it is generally not

compensable unless conditions related to the employment contribute to the risk of injury or

aggravate the injury.  Id.  In Marshall v. Wal-Mart Associates, Inc., 2005 AWCC 153, Claim

No. F305608 (Full Commission Opinion filed August 1, 2005), the Commission wrote:

The word “idiopathic” is defined as (1) peculiar to the individual, (2) arising

spontaneously or from an obscure or unknown cause.  Unexplained-fall cases
begin with a completely neutral origin of the mishap, while idiopathic-fall
cases begin with an origin which is admittedly personal and which therefore
requires some affirmative employment contribution to offset the prima facie
showing of personal origin.

(citing Moore v. Darling Store Fixtures, 22 Ark. App. 21, 732 S.W.2d 496 (1987)).

The record before me does not preponderate that the fall was idiopathic in nature.

Nothing shows that Claimant’s fall was due to something peculiar to him, arising

spontaneously from some obscure or unknown cause.  To the contrary, he gave credible

testimony that he stumbled–although he does not know whether it was over some object

or his own feet.  On cross-examination, he testified:

Q. You have no idea how you fell?

A. No, ma’am.

Q. You don’t know if you tripped on something?

A. No, ma’am, I don’t.

When I followed up on this matter in my own questioning of Claimant, the following

exchange took place:

Q. All right.  Now, did I understand your testimony, do you think you
tripped over something out in the lot?



Bauwens - Claim No. G208079 14

A. I don’t know if I tripped over something, a rock, a pothole, a chunk of
wood, I don’t know what I tripped over.  I know I stumbled and fell.

Q. You know you stumbled on something.

A. Yes, sir.

The evidence is devoid of anything indicating that Claimant was predisposed to fainting,

dizziness, falling, bruising, or fractures.  The fall was merely an unexplained one–which,

again, is generally compensable.  I find that the evidence does not preponderate that his

fall was idiopathic.  In sum, Claimant has proven by a preponderance of the evidence that

his right ankle and foot injuries are compensable.

C. Whether Claimant is entitled to reasonable and necessary medical
treatment.

Claimant has also asserted that he is entitled to reasonable and necessary medical

treatment.  Arkansas Code Annotated § 11-9-508(a) (Supp. 2011) provides that an

employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).



Bauwens - Claim No. G208079 15

I have reviewed the treatment of Claimant’s compensable right foot and ankle

injuries that is reflected in Claimant’s Exhibit 3 and Respondents’ Exhibit 1.  I find that all

such treatment was reasonable and necessary.

CONCLUSION AND AWARD

Respondents are directed to pay/furnish benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


