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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to 

additional workers’ compensation benefits.  A pre-hearing conference was conducted in this

claim, from which a Pre-hearing Order of November 26, 2012, was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The claimant withdrew her claim

for unpaid medical, noting that the same had been resolved.  The Pre-hearing Order is herein

designated as a part of the record as Commission Exhibit #1.

The testimony of Cindy J. Ball, Misty Thompson, Kathy Lee,  and Frankie Sullivan,
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coupled with medical reports and other documents comprise the record in this claim.

DISCUSSION

Cindy J. Ball, the claimant, with a date of birth of May 27, 1978, is a high school

graduate with some post-secondary education – Delaware Technical Community College. The

claimant commenced her employment as a sub-driver in October/November 2009.  The claimant

did not secure a contract as a bus driver for respondent until August 19, 2010.  The parties have

stipulated that during her employment with respondent the claimant earned an average weekly

wage of $339.52, which generates weekly compensation benefit rates of $226.00/$170.00, for

temporary total/permanent partial disability.

The testimony of the claimant reflects that in addition to driving the school bus for

respondent, her duties also included cleaning the vehicles.  While the claimant had two (2)

separate employment contracts in place with respondent, she drew one pay check.  The claimant

had health insurance as a benefit of her employment with respondent.  The claimant elaborated

regarding the health insurance:

     It started on January 1st, because I had finally held, you know,
enough contact to where if I got the bronze plan, then, the premium
was paid by the school, but I had a higher deductible. (T. 9).

The claimant’s deductible was $1,500.00.

On February 7, 2012, while within the course and scope of her employment with

respondent the claimant suffered injuries when the vehicle in which she was a passenger was

involved in a motor vehicle accident while en route to Memphis to pick up a school bus.  The

claimant offered regarding the accident:

     No, I was a passenger in the van, and I don’t really remember
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the accident happening.  I remember coming to later.

     I remember us taking the exit ramp and that’s the last thing I
remember.  I don’t remember us getting hit or anything. (T. 9).

Following the accident, the claimant was transported by ambulance to the MED in Memphis

where she remained for a day.  Regarding the medical treatment she received at the afore, the

claimant testified that she underwent a CAT scan and that the left side of her face was stitched.

After being discharged home, the claimant testified:

     That night I had a seizure and that was the first one I’ve ever
had, and I don’t remember much else.  I remember just feeling bad
from laying down and Brian was taking care of me. (T. 10).

The claimant did not go to the emergency room following the event.  The claimant continued:

     The next day we went to the school and signed papers that I had
to sign and that’s when we also picked up my vehicle, and then,
went home.

     Also, that next day I went to the OB/GYN to have another
ultrasound and check the baby, and then, that week I also had
another appointment with the OB/GYN, and then, also with Dr.
Cathey. 
(T. 10).

The claimant was six to eight weeks pregnant at the time of the February 7, 2012, accident.  The

claimant was monitored closely by her gynecologist, Dr. Cathay, and after a couple of

appointments was referred by same to a neurologist.  

The testimony of the claimant reflects regarding her work status:

     Yes.  Dr. Cathey kept me out of work up until, let me see, I
went to Dr. Rutherford, who is a neurologist.  He also sent me to
Dr. Dickins and Dr. Judy White Johnson, and then, in April, Dr.
Rutherford - - you know, I asked to be released to work, when he
allowed and I worked a month, and then, in June, I ended up
having another seizure, and then, when I went to see Dr.
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Rutherford in July he, you know, told me, no, I couldn’t drive. (T.
11).  

In July 2012, the claimant was not allowed to drive due to the seizure.  The claimant testified:

     Yes, because being pregnant, I couldn’t have medication to
control it or anything; so, he said they were uncontrolled seizures.
(T. 12).

The claimant testified that when she was working for respondent she got her regular

paychecks, however, there were deductions.  The claimant added:

     I still don’t completely understand, but the way it was explained
to me, if I get it right, was they paid my health insurance and stuff
while I was out; so, therefore, I owed it back. (T. 12).

The claimant maintains that she did not receive a full paycheck when she returned to work.  The

claimant testified that she discussed the paycheck deductions with appropriate supervisory

personnel of respondent:

     I talked to Ms. Frankie and also Ms. Joy and I had also asked,
you know, Kim about it and different ones.

     I’m sorry.  Kim Davis was one of the first ones I had asked,
who referred me to payroll to Joy, I don’t know her last name, who
referred me to Ms. Frankie, I don’t know her last name.  She’s over
there. 
(T. 13). 

The claimant testified that she worked from April 23, 2012 until May 24, 2012.  The

testimony of the claimant reflects, regarding receipt of paychecks normally during the summer –

June and July:

     Yes, I think the first part of July.  I can’t remember exactly how
it worked, but, yes, there was a couple of paychecks we get in the
beginning of the summer. (T. 14).

In terms of relief sought as a result of pursuing the present workers’ compensation claim, the
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claimant offered:

     Well, I don’t understand why - - you know, I wasn’t supposed
to be charged for my health insurance.  You know, I understand
that they’re saying because I wasn’t there, I owe it, but the only
reason I wasn’t there working was because of the accident; so, I
don’t understand why that falls back on me. (T. 14).

In referencing a notation on her August 31, 2012, pay stub of “Cost sub as a deduction”, the

claimant testified that the same meant that payment was made for someone else to drive the bus

for her. (T. 14). 

The claimant noted that while her bus driving contract was renewed, the

cleaning/maintenance job contract was not.  The claimant did not work at all in August 2012,

noting that Dr. Rutherford, her neurologist, prohibited her from driving.  The claimant was

questioned about the period in the summer of 2012 that she was hospitalized in Little Rock:

     I was in St. Vincent’s for an EEG.  That was, I’m thinking
April, and then, I was supposed to return to Little Rock, but had no
transportation to get there for another follow-up EEG and MRI,
and then, my other hospitalizations were here in Forrest City. 
Which there were several of those in August. (T. 16). 

The claimant described the symptoms that she was experiencing at the time of the above as

uncontrolled high blood pressure, extreme severe headaches, dizziness, and weakness.  With

respect to numbness, the claimant offered, “I keep numbness in, like, my feet and, you know, part

of my hands”. (T. 16).  The claimant confirmed that she had numbness in her hands due to carpal

tunnel syndrome before the February 7, 2012, accident, but denied having complaints in  her feet. 

The claimant continued, regarding the numbness in her feet:

     My middle toes on both feet and, like, the front part of my foot. 
I can feel in my heel, but not in the front of my foot. (T. 17).
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As far as seizure activity, the claimant testified:

     The last one I had had was in June, and basically, because I’d
stay in bed most of the time.  If I’m up moving around and doing
things, it makes me feel worse, and if I push myself, it makes me
feel worse and when I start feeling bad, if I lay down, so far it’s
worked where it’s not happened anymore. (T. 17).

The claimant explained that she did not return for her follow-up visit with Dr. Rutherford

because she did not have transportation or means to go.  The claimant requested a change of

physician, however, did not follow through with it, explaining:

     Well, I don’t have internet access; so, I used Ms. Karen
Delavan, who is the case manager that was assigned to me and - -  

     Not really.  She understands that, you know, I cannot get back
and forth to Little Rock. 

     I told her that I don’t have - - I cannot afford, you know, the
transportation, plus I don’t have the means of transportation.  I no
longer have my car or, you know, my pickup and didn’t have
insurance on the vehicle, didn’t have the money to pay somebody
to take me.  I just could not get to Little Rock.  (T. 18).

The testimony of the claimant reflects that at the time of the above she was not receiving

temporary total disability benefits.  

The claimant acknowledged that her pregnancy held up some of her treatment with

respect to the compensable injury.  The claimant’s baby was born on August 23, 2012. 

Thereafter, the claimant testified:

     After that, I was on blood pressure medicine for a while and, I
mean, I still carry the same symptoms, the severe headaches.  I still
have my dizzy spells. (T. 19).

As far as follow-up medical care since the birth of her baby, the claimant’s testimony reflects:

     I went back to my OB/GYN, who was local.  I’ve been back to
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Dr. Cathey, who was local.  And I also went to an eye doctor to see
if - - you know, if it was maybe my eyes causing the headaches;
looking for anything that can help resolve this. (T. 19).

In explaining why she went to Dr. Cathey, instead of her family doctor, the claimant offered:

     Well, Dr. Kumar’s my family doctor.  I went back to Dr.
Cathey, because Dr. Rutherford, my neurologist, had some medical
issues where he wasn’t practicing and his office told me - - (T. 19). 

The claimant testified that her medical treatment under the care of Dr. Cathey consists of

medication for her headaches.

The claimant testified that when she last treated with Dr. Rutherford he had ordered and

MRI and that the wanted a repeat EEG, however she was unable to get it done.  The claimant

explained:

     I could not get to Little Rock.  I tried to get it set up locally
here; so, I could get it done and it wasn’t allowed. 

     The issue was who would be reading it. (T. 20).

The claimant received a letter from respondent-employer in October 2012.  Regarding the

afore, the testimony of the claimant reflects:

     That it was requested by - - that there was going to be a meeting
with the School Board to terminate my contract for not returning to
work. (T. 20).

The claimant denies receiving any pay or any kind of benefit during the time period of August,

September or October.  The testimony of the claimant reflects that her source of income was

family help.

The claimant testified that she is seeking compensation for what she has lost due to the

accident.  Further, the claimant added with respect to continuing her medical care:
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     Yes, however the complications in that is I cannot get to Little
Rock, but I just - - I have no way.  I need to do it locally and in
order to have a local doctor treat me, so I can get it done, I have to
be off workman’s comp.  (T. 21).

The claimant further offered that she feels that the termination of her employment by respondent

was wrongful. 

During cross-examination, the claimant acknowledged that she received temporary total

disability benefits while off work from February 8, 2012 through April 23, 2012.  As to whether

she received paychecks during the afore period as well, the claimant testified:

     I received statements and on there, it was for statements like
seven dollars and things like that, which I had checked with my
bank and the bank said that stuff was not - - (T. 22).

The claimant confirmed that her group health insurance was totally paid by respondent, which

went into effect in January 2012.  The claimant maintains that her health insurance premium was

taken out of her check once she returned to work on April 24, 2012.  

The claimant performed her bus driving duties from April 24, 2012, until school was out. 

The claimant confirmed that when she went back to work in April 2012, she met with her

supervisor and went over a list of things that she could do and a list of things that she would not

be doing because of her pregnancy.  The claimant had some complications with her pregnancy

and had to go to Memphis to see a specialist because of the high risk pregnancy.  The testimony

of the claimant reflects that while she was told that her child had Trisomy 18, since his birth in

August 2012, he has not shown any health issues. 

The claimant confirmed that during the summer of 2012 she was off because school was

out and there was no need to drive buses.  In July 2012, the claimant was supposed to take a
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physical in order to renew her contracts in August 2012.  The claimant’s previous physical had

expired.   The claimant acknowledged that she reported to her employer that she had gone and

gotten a physical in May 2012.  The claimant asserts that she got the physical through

Scarborough Chiropractic Office.  As to whether she had the physical performed at the clinic to

which she was directed, the claimant testified:

     They have us choose.  They give us the form, and we take that
in. (T. 24).

In terms of whether she provided a note to her employer reflecting that she had completed the

physical, the claimant offered:

     I don’t recall.  I know I had it done and which I believe that was
the end of May. (T. 24).

The claimant concedes that she was asked about the physical throughout the summer by her

employer, and that she never did take the document to them indicating that she had undergone

the physical. 

The claimant was scheduled to undergo training on August 3, 2012, in connection with

her job, however did not go.  School started on August 15, 2012, but the claimant did not report

for work on that date.  While the claimant acknowledged that she did not call anyone on August

15, 2012, to tell them that she would not be at work, she explained:

     No, I had called back in July when - - after I had seen Dr.
Rutherford. (T. 25).

The claimant concedes that after seeing Dr. Rutherford in July 2012, she did not sit down with

anyone and go over the list of duties that she could still perform in her position at the Wynne

School District.   The claimant continued, regarding the afore:
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    Well, I had no way to get there.  Unable to drive, I have no way
to get to work. (T. 25).

The testimony of the claimant reflects that she does drive now, and that she drove back in the

summer of 2012.  The claimant added:

     I drove to Dr. Rutherford when he told me no driving unless it
was absolutely necessary where I was forced to, no, I didn’t. (T.
25). 

The claimant confirmed that on July 10, 2012, she was driving a black Ford pickup and that she

also drove it on August 8, 2012.  The claimant added that on the latter date she went to

emergency room.  The claimant maintains that while she continued to drive short distances all

through the summer and through the fall of 2012, “when I absolutely have no other choice”. (T.

26).  

The claimant acknowledged receiving an October 19, 2012, letter from respondent

notifying her that her employment was going to be terminated.  The letter informed the claimant

that she felt her employment termination was unreasonable or if she had an objection to it that

there was a time limit to contact the respondent.  The claimant asserts that in furtherance of the

afore she spoke with Carl Easley, the school superintendent.  The claimant did not request a

hearing in writing regarding the employment termination.  The claimant did not go to any school

board meetings to ask about keeping her job.  The claimant added regarding the afore:

     No, ma’am.  Up until last week, I wasn’t told I could drive. (T.
27).

The claimant maintains that she has not been released by the treating physician, but asserts that

she is able to drive.  The claimant offered, regarding the afore:

     Yes, I asked Dr. Cathey last Friday, and he said since it’s been
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since June that I’ve had the last actual seizure, then, he would be - - 
(T. 27).

Regarding the lack of transportation to go to Little Rock for doctor’s appointment, the

claimant acknowledged that respondent provided her transportation to Dr. Rutherford for an

April 2012, visit.  The claimant concedes that she did not ask for transportation from respondent

in July 2012.  The claimant acknowledged that she indicated that she did not want to undergo the

EEG and additional testing that Dr. Rutherford requested because of baby-sitting arrangements.

The claimant identified Brian Dye as her boyfriend.  Mr. Dye is employed as a cross

country truck driver.  While Mr. Dye had not previously been available to help the claimant with

her children, the claimant noted that on August 8, 2012, he parked his truck and has since been

available to help.  In addition to the new baby that was born in August 2012, the claimant has a

daughter as well with health issues.  The claimant denied that she is currently receiving disability

payments in her household for her daughter, although she did in June 2012.    

The claimant acknowledged that until June 2012, she went to her father’s house once a

day to care for him, however, she no longer does that. 

The clamant does currently take mediation.  The claimant acknowledged that she did not

have any restrictions on her employment activities when she returned to work in April 2012.  In

April 2012, the claimant has seen Dr. Rutherford and been released from his care.  The claimant

had also been seen by Dr. Dickins in Little Rock, and released from the care of same in April

2012.  Both Dr. Rutherford and Dr. Dickins had indicated a zero impairment rating of the

claimant at the time of her released by same in April 2012. 

While the claimant has testified regarding the occurrence of seizures, she has not gone to
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the emergency room any time she has had a seizure.  The testimony of the claimant reflects that

on one occasion she had a seizure in a public place, and no one took her to the hospital or called

an ambulance.  The claimant acknowledged that when she was younger she had episodes where

she passed out in the past.  The claimant offered that one time she passed out and sustained a

black eye when she fell.  

The claimant confirmed that she has been treated and has a current diagnosis of

narcolepsy.  The claimant maintains that she has not been told that some of her seizures are

related to her narcolepsy.  The claimant was taking medicine for the narcolepsy until she found

out that she was pregnant, which was January 20, 2012.  The claimant also has fibromyalgia,

which entails aches and pains all over her body.  

The claimant continues to possess a valid CDL.  Claimant has not looked for employment

since the summer of 2012.

The testimony of the claimant reflects that approximately four (4) years prior to the

February 7, 2012, accident, she applied for Social Security Disability benefits, however the claim

was denied.  The claimant reapplied for Social Security Disability benefits in October 2012.  

The claimant’s carpal tunnel syndrome was diagnosed in 2008.  The claimant has also

been treated for anxiety and depression.  The claimant confirmed that in 2009 she experienced a

lot of the same symptoms that she now experiences, to include numbness in her feet, pain in her

legs, being nervous and anxious.  The claimant distinguished the prior symptoms from those she

currently experiences:

     No, they’re a little different that what they were, like the
headaches that I have now, they’re not like any other headaches
that I’ve had before. (T. 33). 
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The claimant concedes that she has had headaches in the past, for which she has been treated, and

that she has been treated for fatigue in the past.  The testimony of the claimant reflects that in

September 2010, she received medication for headaches and fatigue, and that in December 2010

she was being treated for headaches, fatigue, sleep apnea, asthma, anxiety and obesity.

On February 7, 2012, the claimant underwent a CT scan of her head, which was negative,

at the hospital in Memphis following the accident.  The claimant last saw Dr. Cathey on Friday,

February 1, 2013.  The claimant was able to go to Memphis to see Dr. Gomez during her

pregnancy.  The claimant testified that while she continued to see Dr. Gomez all the way up until

her August 2012, delivery, “it wasn’t on a regular basis that I went there”. (T. 34). 

The claimant confirmed that she does not want to return to Dr. Rutherford, and that she

has requested a change of physician, however, she did not respond to correspondence from the

Commission indicating that she needed to provide a name of a physician that is on the MCO list

of the respondent’s TPA.  

During re-direct examination, the claimant testified regarding the contact she made with

personnel of respondent-employer in July 2012 in connection with the August 3, 2012, job

training and the first day of school:

     I can’t remember exactly who I spoke with, but after I had an
appointment I would usually call up to the school office and I
know it wasn’t Kim or anybody, because if it was Kim, the
message would have been passed on. 

     I let them know that I was informed by Dr. Rutherford as far as
not driving. (T. 36).

The claimant explained that she felt that the above disclosure would be sufficient notice with

respect to her contract:
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     Well, yeah, because if I can’t drive, I can’t get to and from work
and the only contract I was holding at that point was for driving the
school bus. (T. 36).

The claimant elaborated on her driving short distances when she needed to do so:

     When I went to the hospital, Brian wasn’t home yet, he was on
his way home.  I had to get to the hospital, so, yes, I drove myself.
(T. 36). 

The claimant testified that at the time of the above she was in labor.  On other instances of

driving short distances, the claimant offered:

     I had to take my baby to the doctor one time, yes, and there was
a couple of other instances here and there, but it’s been - - I had no
other choice.  If it was going to grocery store and things like that,
we waited until Brian was home and Brian done that.  (T. 37).

The claimant estimates that the maximum distance that she drove was fifteen (15) miles.   The

claimant also addressed her transportation difficulties getting to Little Rock for doctor

appointments:

    Well, I couldn’t get there, like she said, due to child, you know,
issues.  There was nobody to take care of my kids; so, I couldn’t
stay at the hospital.  Dr. Rutherford, you know, said the ambulatory
- - 
(T. 37).  

Regarding earlier occasions when she passed out, the claimant testified that one instance was

when she was a child in school, and another instance was approximately fifteen (15) years ago. 

The claimant denied that she suffered seizures in the afore instances, but rather asserts that the

same was the product of not eating.  

The claimant denied that her current symptoms of dizziness and severe headaches are the

same as the symptoms she experienced before the accident:
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     Not the same kind.  I was taught the epley maneuver through
Dr. Dickins’ office and that helps, but it keeps recurring.

     The headaches I have now aren’t like the headaches and
migraines I used to have.  These are excruciating pain headaches
where I feel like if somebody could just drill a hole in my head, it
would release some of the pressure and the medications that I have
been given for them are not working. (T. 39).

The claimant offered that after a long period of time the headaches do go away, however, she

noted that they last for days.  The claimant maintains that when she had her headaches in 2010

and before she was able to take BC Powder, Excedrin, or Maxalt when they were really bad, and

obtain some relief.  The claimant asserts that the afore medicines do not work on her present

headaches.  Finally, the claimant testified that the reason she did not attend the school board

meeting regarding her employment was because she did not have transportation. 

Ms. Kathy Lee, assistant superintendent with the Wynne School District for nineteen

years, testified that she is familiar with the claimant.   Ms. Lee testified that the claimant was in

an accident while on the job in February 2012.  Ms. Lee added:

     Correct, and I went to the Med that day to check on her and to
the accident site, yes, ma’am. (T. 43).

Ms. Lee’s testimony reflects that she has been active in dealing with the claimant’s claim and the

claimant since the time of the accident.   Ms. Lee confirmed that the claimant had two (2)

contract with respondent, one as a bus driver and one as washing the buses.  Both contracts are

during the school year.  

The claimant was off work for a period of time following the February 7, 2012, accident

and returned on April 24, 2012.  While the claimant asserts that her pay was docked after she

returned to work, Ms. Lee testified regarding the pay procedure of respondent during the time the
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claimant was off work and how that was treated when she returned to work:

     Yes, ma’am.   Basically, on our policies and on our contracts
that if they are under a workers’ comp claim or policy, the school
district does not pay their full pay at that time.  And it’s in the
policy, 8.23, I believe, A.  While she was off - - before she took
off, there was - - and I think it’s what she was referring to a while
ago, she was deducted some personal time before the accident and
it was at thirty dollars, and we have in our policy where any
employee can take two personal days where they pay thirty dollars
to take off, and we do not deduct them their full pay.  This is in
addition to, you know, what they’re entitled to with their sick days. 
During that time, she did take two half days and one full day before
the accident, personal days, and we never ask, you know, if it’s
personal days, what they’re doing.  So, at that time, it was deducted
at thirty dollars a day and that was before the accident and it’s
referred on the stub - - subtracted, you know, when you look at that
stub, it says, like, sub on it, but that is just a general characteristic
or a title that’s on the paycheck stub, because we can’t put
everything on those stubs.

She did stay off until she had made a call, I think, on April
22nd to talk to Kim Davis.  Kim let me talk to Cindy on the phone
on the 22nd .  She came up to the office and we sat down and
reviewed her doctor’s releases and we kind of wrote a little
contract where I asked her what she felt like she could do, couldn’t
do, and then, I put some restrictions on thing I did not want her
doing since she was pregnant.  She, that was on April the 22nd and
she signed it and she, basically, was checking the vehicles, taking
the sheets out, checking to see if we needed to put gas in them,
doing light cleaning on those and one of the doctors had said she
could not - - she could do anything but on a scaffold.  So, we put in
there, “no climbing at all,” and I put it in big letters and she
understood with me that what she was going to be doing would be
in light at that time. I also offered her a position where she could
do like a receptionist in the office.  Did not want her climbing, did
not want her doing other things.  I offered her to come back, you
know, after the accident when she got a doctor’s release that if she
couldn’t drive, we’d be glad to let her do other things, and do this
for all employees.  You know, this is done for all employees.  We
want to put them back to work and we want to get them productive
back with Wynne School District. (T. 44-46).
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The testimony of Ms. Lee reflects that the deduction of four (4) hours from the claimant’s

paycheck of February 15, 2012, and the sum of $316.75, from her February 29, 2012, paycheck

was due to the fact that the claimant was receiving temporary total disability benefits in

connection with February 7, 2012, compensable injury.  Ms. Lee testified that the claimant could

not receive her temporary total disability and her regular paycheck at the same time.  The

claimant returned to work and completed the school year on or about May 24, 2012.

Ms. Lee testified regarding the contact she had with the claimant about a physical.  With

respect to the requirement of bus drivers to undergo a physical, Ms. Lee’s testimony reflects:

     It’s a state law that every two years they must have a physical. 
She had her physical in 2010 when she started working for Wynne
School District.  Her physical was due on January 20th of 2012.  So,
when she returned to work, we had asked her for a copy of the
physical and she said she had it and was forgetting to bring it to
work.  The secretary - - you know, our secretary continued asking, I
asked a few times, Mr. Lee had asked a few times.  She had told
me she had had the physical and at that time I understood she had
got it with Dr. Jacobs, which is were she had received it the first
time.  Then, she had told us in the office she had got it at
Scarborough Clinic.  We still had not received it at that point in
time when we contacted the State Department, you know, and told
them the situation of which we were in and she had driven for us in
April and in May.  We needed to secure the physical.  I made
contact like we do with our clinics to get a copy of the physical. 
Jacobs had not done the physical and he told me that.  Then,
Scarborough had written me a letter saying she had never been
there and got the physical either. (T. 47-48).

Ms. Lee testified that Scarborough Clinic was contacted because the claimant had relayed that the

facility had perform her physical.  Ms. Lee’s testimony reflects that based on her research she

never did find any place where the claimant had obtained a physical.  Ms. Lee received a

document stating that the claimant did not have a physical at Scarborough Clinic, nor did she
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receive a document stating that the claimant had undergone a physical anyplace.  

During the summer of 2012, Ms. Lee received updated information regarding the

claimant work status:

     Yes, yes.  In July, she had come by the office in her truck and it
was a black, I think, a step-side pickup Ford truck, and she had had
one of her daughters with her and she had come there.  And the
reason I remember that day, we were celebrating a birthday in the
office.  And Kim Davis had gone out to the truck, and then, I went
out to the truck and talked to Ms. Ball also to see how she was
doing and she indicated at that point in time, she said a while ago
she didn’t remember who she talked to, but she had talked to me
on the phone also and it was I that she had talked to.  We had
talked about changing her documentation where we listed the
things she could do and at that point in time I had made a note on
there “no driving, no driving,” and again offered with her restricted
type duties. 

     But at the time she was still under a doctor’s care she told me.

     She was back under the doctor’s care. (T. 49-50).

Ms. Lee testified that based on her conversation with the claimant she anticipated that she would

be reporting back to work in August 2012, when school started.  Ms. Lee continued, regarding

the afore:

     Yes, ma’am.  Yes, ma’am.  And then, I talked to her again in
August.

     She had stopped back by to see Kim Davis and she had driven
up in August and I went out and saw her in the parking lot - - that
day. 
(T. 50).

Ms. Lee testified that at the time of the above, the claimant did not indicate that she was going to

come back to work.

Ms. Lee testified regarding the required annual training for bus driver:
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     Yes, and there - - the training is by the state; so, it’s very
important when we do the training even if you do not intend that
you can drive the first three months of school.  The state comes
into the school districts, they schedule one date and one time for
the training and ours was in the first of August.  So, we invite all of
our employees that we know are on contract and she was on a
contract at that time for the training.  We send a letter to them, plus
we put it on what we call school messenger.  School messenger is a
system that calls all of our employees or who we put in the
computer for them to call to remind them of the meeting.  So, she
was - - she did receive a notification or it was mailed to her, and
then we put it on the school messenger also to all the employees
that was invited for the training.  And people come from other
areas, too, to Wynne, like if they miss the Earls or even miss the
Harrisburg or other places in the state.  (T. 51).

The claimant did not show up for the August 3, 3012, training.   

During cross-examination, Ms. Lee elaborated on the receptionist job that was offered to

the claimant:

     Yes, yes.  And we always do and we’ve offered several other
people that within our office and - - 

     That’s in the transportation office.  The assistant
superintendent’s office, our Special Ed Division, all of our Title I
and transportation is in one office together. 

     Yes, yes.  And she would be helping Kim Davis and she would
answer phones, do light filing, and things of that nature. (T. 53).

As to whether the offer was in writing, Ms. Lee’s testimony reflects:

     Yes.  It’s - - when we talked about it and offered it at that point
in time is when we did the lighter task and duties and we took the
driving off the sheet. (T. 54).

Ms. Lee testified that the claimant’s response to the offer was that she wanted to get back to

driving. 

Ms. Frankie Sullivan, who has been employed by respondent for twenty years, is the
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business manager at Wynne Public Schools, and whose job duties include keeping up with the

payroll.  Ms. Sullivan’s testimony reflects, regarding the claimant’s pay during the time she was

off work and receiving temporary total disability benefits and the deductions after she returned to

work:

     A school district is quite a bit different from any other entity. 
We have a contract and that contract is divided by twenty-four
checks.  And a school bus driver, their first check they get is the
second week in August, and then, they get two checks in
September, two in October, two in November, three in December,
which that third one is what makes up for the first August one. 
Then, they get two more through April, and then, in May they get
four checks, in June they get two checks. So, July is the only
month they don’t get any checks.  So, when Ms. Ball had her
accident in February, she had been receiving her normal checks up
until then.  She - - the extra work that she does was also paid on the
same check as hourly duties and occasionally, she would even get
overtime if she worked over forty hours in a certain week.  And all
of that, she was paid up until she worked.  Then, starting on the 8th,
we did not deduct anything for the 7th, the date of the accident.  The
next day is when - - well, actually it was - - we didn’t have a check
again until the 30th, but when we found out she was on workers’
comp, we did not pay her for those days that she was absent after
that.  And what we do is her gross pay, which is her contract
divided by twenty-four, it does not reflect the number of days in a
pay period, because it’s less than the number of days in a pay
period.  So, there is not enough money to deduct all - - let’s say, a
pay period’s nine days, there’s not enough money in the paycheck
to deduct nine days; so, what we do, we deduct as many as we can,
and then, we carry forward - - we just keep carrying forward the
days absent until when someone returns to work.  Then, we can
catch up and that’s how we continue to deduct money even after
they’re back to work, because we have had to forward days absent
to the next pay period.  We have to make sure that we deduct the -
- you know, the many - - as many number of days as we can, and
sometimes they do end up getting a check for seven dollars or
whatever.  And I remember the first check after she left and it was
sixteen dollars and nine cents and it was returned by the bank.  We
had direct deposit and it was returned; said the account was frozen. 
So, from then on, I did not do a direct deposit anymore, because I
didn’t want to have to deal with the bank; and so, I just held onto
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that.  I issued another check for sixteen-0-nine, but I wasn’t sure
what address to mail it to; so, I just kept a folder and kept those
checks in there until - - I wanted to know what was happening; and
so - - but anyway, she still would get just a little bit of money each
check, because we were deducting a certain number of days that we
could.  And also, during that time, the district was paying the
hundred and thirty-three dollars a month for the health insurance,
and we held out for her dental policy up through June, I believe. 
She had dental insurance and we were able to hold out enough for
her dental insurance.  And then, when she came back to work,
which was April 24th, we - - on the next pay period, you know, she
didn’t have as many days to deduct, but we had to still deduct at
full pay on the days that she was covered by workers’ comp up
through April 23rd, it was forty-seven and a half school days.  If I’m
not mistaken, from February 8th until April 23rd, it was forty-seven
and a half school days.  And so - - and I have - - we gave you the
papers this morning that showed the exact amount of her daily rate
of pay, which her contract is divided by a hundred and eighty days
to get her daily rate of pay and that’s how we would deduct.  And
what Ms. Lee was explaining about the personal days, she was
deducted the two personal days before the accident.  Now, when
school started back, we had a signed contract.  We did not have any
work from Ms. Ball that she was not coming back, that she was
resigning; and so, we continued to pay her insurance, July, August,
September, October, and November until she was terminated.  The
school district continued to pay that.  And she also had five point
eight sick days at the end of 2011/2012.  She still had five point
eight sick days; so, we were paying her starting with that first
August check.  We started paying her her sick days, and then, we
also paid her her two personal days that each employee gets every
school year and this was on into this school year, but she hadn’t
even come to work.  So - - (T. 56-59).

Ms. Sullivan explained that the above mechanism account for the claimant’s ability to submit a

pay stub for August 2012.  Ms. Sullivan continued:

     And those deduct days, those personal deduct days are - - we
pay them their regular pay, and then, deduct thirty dollars.  And it’s
call cost on stub.  That’s what our system calls it and that’s what
it’s called.  And so, we gave her those two days, also.  So, we
actually paid her for seven point eight days in this school year.

     Right.  In the ‘12/13 school year. (T. 59). 
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Ms. Sullivan allowed that when the claimant’s checks were shorter than her normal pay, that was

to recoup days that she was actually receiving temporary total disability benefits, even though

those day might have carried over into a different pay period. 

During cross-examination, Ms. Sullivan elaborated on the number of checks received by

employees of respondent-employer:

     When they come to work in August, it’s usually mid-August, so
that’s why they get just one check in August, because that’s about
the way they - - how many days they’ve worked. It’s not exact.
And then, what it is, is the pay periods are more than the paycheck.
So, eventually, we catch up, and we give them the three checks in
December, which it doesn’t make up for August, because they
didn’t work the full month of August. It’s just gradually - - just like
that first pay period may have been nine days, but the check was
only for seven and the next pay period might be ten days, but the
check’s only for seven; and so, we’re catching up. Like I said, it’s
different with school paychecks, but that - - it’s because we are - -
divide our contract by twenty-four. They’re not paid for the number
of days they work. 
(T. 61-62).

Ms. Sullivan’s testimony reflects regarding the method of payment of the claimant by

respondent-employer:

     Okay.  I’m showing direct deposit November, December,
January.  Her first February check was direct deposit, the second
February check was direct deposit, March was direct deposit, April 
those were direct deposited.  May, the four May checks were direct
deposited and the two June checks were direct deposited.  It was
the first August check that came back and it was sixteen-0-nine on
August the 12th, 2012, and it came back and I wrote a manual
check to her for sixteen-0-nine and mailed it.  I’m not sure exactly
when I mailed it, because I wasn’t sure of the - - her correct
address until I got it from Mr. Easley’s secretary once she had
mailed some information to her and she had collected it. 

     And this is the check I wrote her - - a copy of the check that I
wrote her October the 10th for sixteen-0-nine for that first check. 
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(T. 62-63).

Ms. Sullivan denied that respondent canceled the claimant’s health insurance, offering:

     After she was terminated in November, she - - we kept paying it
until - - through November of 2012. (T. 63).

Ms. Sullivan acknowledged a COBRA document that was sent by respondent’s EBD, health

insurance which reflected that the claimant’s “Coverage ends June 30th “, however maintains a

lack of knowledge of its purpose:

     I have no idea, because we paid on our billing through
November.  I have that documentation, too, where we sent it in. (T.
64).

Ms. Sullivan offered that the COBRA document was an error of EBD:

     Right.  It’s very possible.  We have trouble with EBD.  I hate to
say that, but they tend to delete people when they shouldn’t. (T.
64).

Ms. Misty Thompson, the Workers’ Comp Claim Supervisor with the Arkansas School

Board Association, testified that she is the adjuster that handled the claimant’s claim.  Regarding

the status of all the medical bills submitted in the present claim, Ms. Thompson’s testimony

reflects:

     They’ve been paid.  There is one that I’ve just received this
week that it has been sent for bill review, but I know for sure that
check has not been issued, but that we just received it on the 6th

and it has been sent for processing. (T. 65). 

Ms. Thompson testified that she was notified at one point in time that the claimant did not have

transportation to go to a doctor’s visit with Dr. Rutherford early on in the claim.  As a

consequence of the afore, Ms. Thompson testified:

     Arrangements were made for transportation through a
transportation company that brought her, and I believe, as Ms. Ball
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testified, that was probably her first appointment to Little Rock. (T.
66).

Ms. Thompson’s testimony reflects that she did not receive any other notifications or requests

from the claimant to provide her transportation to see Dr. Rutherford.  Ms. Thompson testified

that her recollection of the claimant’s last visit with Dr. Rutherford was in July 2012.  Ms.

Thompson testified that she has not denied the claimant access to return to see Dr. Rutherford

and that she has authorized the testing that Dr. Rutherford recommended in June 2012.  Ms.

Thompson has received notice that the claimant has a change of physician request pending.  Ms.

Thompson testified that initially she was provided medical records reflecting that the claimant

was seen by Dr. Cathey in Wynne for follow-up from the hospital, but has not been provided

anything recently.  Additionally, Ms. Thompson’s testimony reflects that some of the medical

bills submitted for payment by the claimant were associated with her pregnancy, and they were

denied. 

During cross-examination, Ms. Thompson confirmed that the transportation company did

not allow passengers, to include the claimant’s baby.

The medical in the record reflects that following nerve conduction studies, on February 4,

2008, the claimant was diagnosed with right carpal tunnel syndrome. (RX #1, p. 1).  A January

30, 2009, office note of Dr. Sudhir Kumar regarding the claimant reflects, in pertinent part:

S:     The patient came in complaining of being anxious, nervous,
going on and off for few months now, had this problem five years
ago, took some Xanax and Celexa, did help her and quit after that
she did okay, .   .   .   .   . , complain of bilateral leg pain as well. 
The patient does have history of asthma, migraine and latex
allergy, C-section in the past, adenoids taken out tubes in the past.

   *           *         *
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A:     Anxiety.  Bilateral leg pain, etiology unknown. .   .    
(RX #1, p. 2).

When seen in follow-up by Dr. Kumar on February 27, 2009, the claimant was assessed with

fibromyalgia, anxiety, and depression. (RX #1, p. 3).  The October 26, 2009, office note of Dr.

Kumar regarding the claimant reflects:

S:     The patient came in for refill of medications, taking Celexa
and Xanax, still has burning sensation in the feet, aches all over,
neuralgia, fibromyalgia, could not take Lyrica, gained a lot of
weight...  
(RX #1, p. 4).

The claimant’s medical records reflect that she was seen by Dr. Kumar in June 2010, and again

on September 15, 2010.  The office note of the September 15, 2010, visit reflects:

S:     The patient is being tired, fatigued, no energy at all, get up in
the morning tired, sleep okay, gained weight, anxiety, on Xanax
0.5 mg b.i.d., having headaches on and off, she complains of three
different headaches, one is headache, one is head pain, one is
migraine.  No nausea.   No vomiting.  Occasionally having
photophobia, getting Depro-Provera shots at Health Department,
advised to continue, no contraindication for the same as long as she
needs it.  (RX #1, p. 6).

Prior to the February 7, 2012, compensable motor vehicle accident, the claimant was last seen by

Dr. Kumar on June 15, 2011, during which time she was diagnosed with narcolepsy, extrinsic

asthma – unspecified, and anxiety state – unspecified. (RX #1, p. 9). 

Following the February 7, 2012, motor vehicle accident the claimant received treatment at

the Med, in Memphis for injuries.  The medical records of the Med reflect that the claimant

underwent numerous diagnostic studies for her injuries and complaints. (RX #1, p. 10-26).  The

claimant was discharged home following the February 7, 2012, emergency medical treatment at

the Med.
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On February 8, 2012, the claimant was seen at Women’s Clinic of Forrest City, by Dr.

Cem Sarinoglu, and a certificate authored directing the claimant to remain off work from

February 8, 2012 through February 14, 2012. (RX #1, p. 28). The claimant was seen by Dr.

Cathey at Wynne Medical Clinic on February 10, 2012, and on February 16, 2012. (RX #1, p. 29-

31).

The February 27, 2012, the claimant was initially evaluated by Dr. Reginald Rutherford, a

Little Rock neurologist.  The afore report reflects, in pertinent part:

History of Present Illness

Ms. Ball is seen for neurological evaluation referable to complaints
of headache and dizziness post closed head injury with cerebral
concussion.

She is a 33 years of age.  She is right-handed.  She was
accompanied by her finance’.  She has one child and is 2-1/2
months pregnant.  The Past Medical History, Past Surgical History,
Family History, Social History, Medications, Allergies, and
Review of Systems have been reviewed and are documented in the
Electronic Medical Records.

She was involved in a motor vehicle accident r on 02/07/12.  She
was a passenger in the front seat of a van which was struck by a
truck on her vehicle’s driver’s side.  She was wearing her seatbealt. 
She is not certain whether or not the vehicle was equipped with an
airbag and if so if the airbag deployed.  She does not remember the
accident.  Retrograde amnesia is probably brief.  She was
unconscious for upwards of one hour.  She suffered bruising from
the seatbelt and a laceration left forehead which was sutured.  She
has undergone CT of the brain which revealed evidence of sinusitis
without evidence of traumatic brain injury a CT of the cervical
spine which proved negative for fracture and CT scan of chest and
abdomen which revealed hematoma from the seatbelt.  Current
complaints comprise head pain in the region of her laceration
difficulty with memory and dizziness.  The latter by description
suggests posttraumatic positional vertigo.  The night of the
accident she had an isolated seizure which has not recurred.  Her
PCP was reluctant to prescribe any medication for this based upon
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her pregnancy.  There is no prior history of seizures or syncope.

*          *          *

Assessment
Cerebral concussion
Posttraumatic amnesia
Possible posttraumatic positional vertigo

 Isolated seizure related to closed head injury.  Pharmacological
intervention will only be required if a second seizure occurs or
EEG reveals seizure diathesis

Plan
EEG
Consult Dr. John Dickins re: posttraumatic dizziness
Neuropsychological evaluation Dr. Judy White Johnson
May use Tylenol #3 for head pain one tablet p.o. q. 6h. p.r.n
nonrenewable prescription for 60 tablets issued
Neurological followup upon completion of the above diagnostic
studies. (RX #1, p. 32-33). 

On April 5, 2012, the claimant was evaluated by Dr. John R.E. Dickins at Arkansas

Otolaryngology Center, pursuant to the referral of Dr. Rutherford, with a chief complaint of

dizziness.  The April 5, 2012, report reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
Involve in a MVA on 2-7-12, the vehicle she was in was hit by a
18 wheeler.  She woke up in ambulance on way to the hospital and
noted dizziness shortly thereafter.  Dizzy when she lays back and
down.  Spells last for seconds but they drain her and take a while to
get over.  Hearing has not been affected.  She is worse when she
pushes self or over does.  She is 16 weeks pregnant, runs a low
blood pressure and told by OB she is anemic.  She did start having
some seizure activity post MVA and had EEG today, has not been
able to have any diagnostic imaging.
Job is driving a school bus and helping with maintenance. Is
driving with minimal problems personally. 

*          *          *

PLAN:
She presents a difficult situation. She has some minor symptoms
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that are consistent with a unilateral vestibular loss.  This is most
noted that she gets more dizzy toward the end of the day. Most of
her symptoms are related to movement and sound very much like
benign positional vertigo.

I am not going to test her at this time because of her pregnancy.

We’ve referred her to our physical therapist and family strongly
positive Hallpike on the left side.  This was treated.  We are going
to start her on a progressive exercise program.  I believe she can
return to work now. At this point I would hold off driving.  If her
symptoms clear totally with the maneuver that was just done we
will reconsider the driving option.  If she does continue to be
somewhat symptomatic we will test her postpartum.

The only restrictions over preys on her work is that I would not
want her to be on scaffold unprotected.  (RX #1, p. 35-37).

The record reflects the presence of a April 9, 2012, report of Dr. Judy White Johnson,

regarding her evaluation of the claimant pursuant to the referral of Dr. Rutherford.  The afore

report reflects, in pertinent part:

Thank you very much for your kind referral of Ms. Cindy Ball for a
neuropsychological evaluation regarding her complaints of
memory.  Ms. Ball is a 33 year old right-handed single white
female.  She reported she is 5'6" tall and weighs 250 lbs. Ms. Ball
gave the following report of her work injury.  She is a bus driver
for the Wynne Public Schools.  She was a passenger in a minivan
destined for Memphis to pick up a school bus.  She stated the
driver of the minivan ran a red light and turned in front of an 18-
wheeler.  She recalls passing an exit with her next memory being
during the ambulance ride.  They were seen at an emergency
medical clinic.  She was resistant to a CT scan due to her
pregnancy.  The findings were withing normal limits.  She
described the ER as a “terrible experience.” 

At present she complains of sharp pains in her head resulting in a
feeling of being drained.  There are intermittent with non signals
before onset.  She stated the night of her motor vehicle accident
she had a seizure.  This has not reoccurred.  Her dizzy spells are
thought by her obstetrician to be normal for her pregnancy.  On a
bad day she feels tired, nauseated with a stabbing pain in her head. 
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She has always been prone to headache.  She is driving now. Her
children have missed four or five days of school and been late
numerous times due to her symptoms.  She is not working because
of the dizziness and headache.  At present she is 3-1/2 months
pregnant.  Ms. Ball stated she believes all of her symptoms are
associated with the pregnancy.  Her complaints of memory have
resolved.  She does not believe she has any memory problems at
the present time.  

Her boyfriend/finance’ is an over-the-road truck driver being home
a couple of days a month.  They have been together about five
years.  Ms. Ball has a 9 year old daughter.  She said her daughter
has agenesis of the corpus collosum and lung disease.  A 15 year
old girl lives with them.  She has not legally adopted her but her
biological parents have multiple issues.  There are two step-
children who do not live in the home ages 19 and 15.  They have
sixteen dogs.  Ms. Bell is closely involved with taking care of her
disabled 62 year old father as well as her boyfriend’s mother. 

She graduated from high school in 1996. Since age 18 has been
driving buses or working dispatch. 

*          *          *

In summary, the overall pattern of the neuropsychological test
findings is within normal limits with no indications of traumatic
brain injury.  The pattern of the MMPI-2-RF reflects significant
depression, withdrawal, and lack of energy.  These findings are
likely directly related to her psychosocial situation where she is 3-
1/2 months pregnant, caring for two elderly parents, caring for a
disabled daughter, caring for a 15 year old girl who has been
abandoned by her parents, 16 dogs, and is essentially a single
parent as her boyfriend is only home a couple of days a month. 
During this evaluation, Ms. Bell allowed as to how she believes all
of her symptoms are a result of her pregnancy. (RX #1, p. 39-41).

An April 24, 2012, office note of Dr. Rutherford regarding the claimant reflects, in

pertinent part:

History of Present Illness
Ms. Ball is seen in followup.  Her routine EEG proved normal. She
does not need to be on an anticonvulsant. Detailed
neuropsychological testing proved negative for traumatic brain
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injury.  Dr. Dickins evaluation did reveal evidence of mild
labyrinthine dysfunction which has resolved with vestibular
rehabilitation.  Ms. Ball is ready to return to work and has been
given a release to this effect.  She is at maximum medical
improvement.  There is no recommended workplace restriction and
no recommended permanent partial impairment. (RX #1, p. 50). 

The claimant was again seen by Dr. Rutherford on July 11, 2012.  The office note of the afore

visit reflects, in pertinent part:

Ms. Ball is seen in followup. She reports for her syncopal episodes
since May 2012.  She returns pale loses consciousness and
demonstrates convulsive movements arms and legs without tongue
contusion or incontinence.  She also reports increasing headache. 
She was advised that she should not be driving under any
circumstances based upon her current history.  She requires MRI
study of the brain and ambulatory EEG for this problem to be
further evaluated.  She will be seen in followup once the above
investigations have been completed.  She is 30 weeks pregnant
which does not pose a contraindication to MRI imaging. (RX #1, p.
53). 

The record reflects the present of a October 19, 2012, letter from respondent-employer

regarding the status of the claimant’s employment.  The afore reflects, in pertinent part:

You are hereby notified that I will recommend to the Wynne
School Board that you be terminated as a Bus Driver from the
Wynne School District.  The reasons for the recommendation
follows:

1. You have not reported to work for the 2012-13 school year.
2. You have not requested extended sick leave or family

medical leave.
3. You have not contacted Mr. Lee, you direct supervisor, or

me, with an explanation for your absences or of your intent
to resign.

You have a right to a hearing on this recommendation before the
Wynne School Board.  In order to obtain a hearing, you must make
a written request for the hearing to my office withing twenty-five
(25) days of your receipt of this letter.  The hearing will take place
no fewer than five (5) and no more than ten (10) days from receipt
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of your written request, except that you and the school board may
agree, in writing, to an earlier or later date.

If you have a hearing, you have the right to be represented by an
attorney or other person, you may call witnesses on your behalf,
and you may question any witnesses in support of the termination
recommendation.  In addition, if you make a request in writing, a
record of the hearing will be preserved and a transcript provided to
you at no cost.  (CX #1, p. 12).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On February 7, 2012, the employment relationship existed between the parties 

during which time the claimant earned an average weekly wage of $339.52, generating weekly

compensation benefits at the rates of $226.00/$170.00, for temporary total/permanent partial

disability.

3. On February 7, 2012, the claimant sustained injuries arising out of and in the 

course of her employment, which rendered her temporarily totally disabled for the periods

February 8, 2012 through April 28, 2012, and July 11, 2012 and continuing through February 1,

2013.

4. The claimant has failed to sustain her burden of proof by a preponderance the

evidence that respondent refused to return her to work without reasonable cause, pursuant to Ark.

Code Ann. §11-9-505 (a).

5. The respondent shall pay all reasonable hospital and medical expenses arising out 
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of the injury of February 7, 2012.

6. The respondent has controverted the claimant’s entitlement to temporary total 

disability subsequent to July 11, 2012.

CONCLUSIONS

The compensability of the claimant’s injuries from a February 7, 2012, motor vehicle 

accident is not disputed.  The claimant asserts that she is entitled to additional workers’

compensation benefits as a result of the accident to include indemnity and medical benefits. 

Respondent takes the position that appropriate workers’ compensation benefits have been paid in

connection with this claim.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Additional Temporary Total Disability Benefits

The nature of the injuries sustained by the claimant in the February 7, 2012, motor 

vehicle accident is not disputed.  Among the injuries received by the claimant were bruising and

a hematoma from the seatbelt, a laceration to the left forehead and a loss of consciousness.

Temporary total disability for unscheduled injuries is that period within the healing

period in which the claimant suffers a total incapacity to earn wages.  Ark. State Highway &

Transportation Dept. v.  Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The claimant’s

healing period has not ended when treatment is being administered for the healing and alleviation

of the condition.  J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).

  The claimant experienced a seizure episode following her discharged from the Med. 
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The claimant ultimately came under the care and treatment of Dr. Reginald Rutherford, a Little

Rock neurologist, in connection with the compensable February 7, 2012, compensable injury. 

Dr. Rutherford directed the course of the claimant’s treatment, to included the referral to Dr.

John R.E. Dickins at Arkansas Ortholaryngology Center, and Dr. Judy White Johnson, a clinical

neuropsychologist.  The claimant was off work from February 8, 2012, through April 23, 2012,

and received corresponding temporary total disability benefits.

It is noteworthy that at the time of the claimant’s February 7, 2012, compensable injuries,

she performed employment duties for respondent pursuant to two (2) separate contracts – school

bus driver and a cleaning/maintenance contract.  The claimant returned to work for respondent

following her April 23, 2012, release by her treating physicians, and worked the remainder of the

school year, which was through May 15, 2012.  While the claimant’s bus driving contract was

renewed with respondent, the cleaning/maintenance contract was not.  

On July 11, 2012, the claimant was again seen in followup by Dr. Rutherford.  The office

note of the visit recited the occurrence of syncopal episodes since May 2012.  The claimant

testified regarding a seizure episode she experienced.  As a consequence of the afore, the

claimant was provided a release to return to work with the restriction of “no driving”.  The

corresponding office note of July 11, 2012, reflected that the claimant was advised “that she

should not be driving under any circumstances base on her current history”.  Dr. Rutherford

provided that the claimant required an MRI study of the brain and an ambulatory EEG to further

evaluate the claimant’s problem.

The evidence reflects that respondent was aware of the claimant’s July 11, 2012, work

restriction imposed by Dr. Rutherford, in that the office note reflects that the primary care
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physician and respondent were copied with same.  The claimant credibly testified that she relayed

the driving prohibition to supervisory personnel of respondent in July 2012.  The claimant was

not released from her driving restriction until February 1, 2013, by Dr. Cathey.  The claimant has

sustained her burden of proof by a preponderance of the evidence that in addition to the prior

period, she remained temporarily totally disabled and within her healing period for the period

July 1, 2012, and continuing through February 1, 2013, and correspondingly entitled to

temporary total disability benefits.  Respondent has controverted the afore period of temporary

total disability.

Additional Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide 

for an injured employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  

The claimant must prove that medical services are reasonably necessary by a

preponderance of the evidence.  The afore medical services may include that necessary to

accurately diagnose the nature and extent of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by the compensable injury.  Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).
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In the present claim, there is no indication that the respondent has denied the claimant

access to medical treatment and/or diagnostic studies recommended by her authorized treating

physicians.  The evidence disclosed that respondent furnished transportation to the claimant for

an April 2012, visit to Dr. Rutherford in Little Rock.  The claimant did not notify respondent that

she lacked transportation to Little Rock for the follow-up visit, and diagnostic studies outlined in

the July 11, 2012, office notes of Dr. Rutherford.  While the claimant has requested a change of

physician, she has failed to follow through in completing the process.  The claimant has failed to

sustained her burden of proof that the respondent has controverted her entitlement to continued

reasonably necessary medical treatment in connection with the February 7, 2012, compensable

injury.

§505 (a) Benefits

The claimant asserts entitlement to additional indemnity benefits pursuant to Ark. Code

Ann. §11-9-505 (a).   In order to prove entitlement to the afore benefits, the claimant must

establish: 1) that she sustained a compensable injury; 2) that suitable employment within her

physical and mental limitations was available with the employer; 3) that the employer refused to

return her to work; and 4) that the employer’s refusal to return her to work was without

reasonable cause.  Torrey v. City of Fort Smith, 55 Ark. App. 226, 934 S.W.2d 237(1996).

The compensability of the claimant’s February 7, 2012, injuries is not disputed. 

Following the compensable injury the claimant returned to the employment of respondent on

April 24, 2012, and discharged her regular employment duties through the end of the school year,

May 15, 2012.  The claimant discharged employment duties with respondent under two (2)

separate contracts at the time of the February 7, 2012, compensable injury.  While the claimant’s
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bus driving contract was renewed, the cleaning/maintenance contract was not.  

On July 11, 2012, the claimant was released to return to work with the restriction of  “no

driving”.   The credible evidence in the record reflects that respondent accommodated injured

employees released to work with restrictions.  As noted above, respondent was aware of the

claimant’s July 11, 2012, restricted employment release.  The claimant received the October 19,

2012, notice of the recommendation to the Wynne School Board to terminate her employment. 

The afore provided the basis for the recommendation as well as affirmative avenues available to

the claimant to contest the recommendation.  The claimant did not take any action to retain her

employment position or to object to the termination.  The claimant was not released /permitted to

drive a vehicle until February 1, 2013, which was at least six (6) months following the last

seizure episode in July 2012.  The claimant has failed to sustain her burden of proof by a

preponderance of the evidence that the respondent refused to return her to work without

reasonable cause.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability 

benefits at the weekly compensation benefit rate of $226.00, for the period commencing July 11,

2012, and continuing through February 1, 2013, as a result of the February 7, 2012, compensable

injury.  Said sums accrued shall be paid in lump without discount.

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses growing out of and in connection with the

treatment of the February 7, 2012, compensable injury of the claimant, to included medical

related milage.

Maximum attorney fee is herein awarded to the claimant’s attorney on the controverted
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indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

IT IS SO ORDERED.

______________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE


