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Claimant represented by MICHAEL ELLIG, Attorney, Fort Smith,
Arkansas.

Respondent represented by WILLIAM FRYE, Attorney, North Little
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STATEMENT OF THE CASE

On October 8, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a

hearing. A pre hearing conference was conducted on July 31, 2012,

and a pre hearing order filed on August 2, 2012.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 and

with modification and without an objection is made part of the

record.  As a result of the pre hearing conference and prior to the

hearing on October 8, 2012, the parties agreed to the following

stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On April 16, 2012, the relationship of employee-employer-

carrier-TPA existed among the parties.

3. The claim is controverted in its entirety.
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By agreement of the parties, and as a result of the pre

hearing conference and prior to the hearing on October 8, 2012, the

parties agreed to the following issues to be litigated:

1. Whether the claimant sustained a compensable injury on

April 16, 2012 to her head, neck, shoulders, and knees.

2. The claimant’s entitlement to medical services.

The claimant contends that on April 16, 2012, she sustained

compensable injuries to her head, neck, back, shoulder, and knees

that have reasonably required medical services. Her employer has

been kind enough to allow her to work at home. Thus, she has not

experienced any temporary disability. The respondents contend that

on April 16, 2012, the claimant was on her way to work when she

tripped and fell over a vacuum cord while walking through the lobby

of the building the respondent/employer is located in. Therefore,

the respondents contend she was not performing employment services

at the time of her fall.

The stipulations agreed to by the parties at the pre hearing

conference on July 31, 2012 and contained in the pre hearing order

filed on August 2, 2012, are hereby accepted as fact. From a review

of the record as a whole to include medical reports, documents, and

other matters properly before the Commission and having had the

opportunity to hear the testimony and observe the witness and her

demeanor, the following decision is rendered.

FACTUAL BACKGROUND  
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The claimant is a 61-year-old female who has worked for the

respondent for five years.  The claimant testified that she worked

as a relocation consultant and closing coordinator(Record 10/8/12

p. 5-6).  The claimant continued that she provided relocation

services for Wal-Mart by contract.  She stated that her main duties

were assigning agents and doing closings.  She added that she

handled paperwork, referral agreements, contracts, and market

analysis.  The claimant stated that she entered this paperwork into

the computer(Record 10/8/12 p. 6).  The claimant stated that when

Wal-Mart associates are relocated, the respondent gets an

authorization and it is put into the computer.  The claimant then

assists the associates with their moving and housing needs.  The

respondent handles the relocation(Record 10/8/12 p.7).  She added

that the respondent also assisted with the relocation of the

associates belongings(Record 10/8/12 p. 7-8).  The claimant

continued that she was a licensed realtor and she assisted with

sales.  She stated that the job was “...more like 24/7" and she was

a salaried employee.  She stated that she did have office hours,

from 6:00 A.M. to 3:00 or 3:30 P.M..  She added that she had an

office location in one of “Wal-Mart’s buildings.”  The claimant

testified that most of her work involved the phone and the

computer.  She added that she had a laptop computer that she kept

with her all the time(Record 10/8/12 p. 9).  The claimant stated

that she sometimes did work outside of office hours.  She added

that the “busy season” was March, April, May and June and that

issues might come up outside office hours.  She added that she
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could use her computer from anywhere.  She stated that she could

work from home and that she sometimes had to work on

weekends(Record 10/8/12 p. 10).  The claimant stated that if

“someone were to call me and say, Magda, this needs to be done, I

would be able to do it”(Record 10/8/12 p. 11).  

The claimant stated that she was coming to work on April 16,

2012.  She stated that she “was early.”  The claimant testified

that she walked into the lobby.  She added,  “I was walking with my

laptop on my left and my purse on my right.”  She added “I went in

‘going good morning’ and before I knew it I was on the floor.”  She

stated that there were some cords on the floor from one side of the

lobby to the other and she did not see them.  She stated that she

tripped, stumbled and fell to the ground(Record 10/8/12 p. 11).

She stated that she was not able to break her fall because her

hands were full.  She added that “before I know it I was on the

floor wishing and hoping that nobody had seen me”(Record 10/8/12 p.

11).  She added that she had her laptop with her and the

information on it was important to her(Record 10/8/12 p. 11).  

The claimant stated that right after the fall she could tell

that her knees were hurt “really bad.”  She added that her head

hurt, especially her forehead and nose.  She stated that

“everything seemed cloudy.”  She stated that there was a lot of

things happening and she was very confused.  She added that her

knees were hurting the most.  The claimant continued that when she

went down she hit her knees first, then went forward and hit her

head and forehead.  She added that she knew her forehead was
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swollen because she could not frown.  She stated that “people told

her that her face was swollen”(Record 10/8/12 p. 12).  She added

that her chest and knee hurt “so bad.”  She continued that “my

underwire poked my chest and I was really hurting.”  She added

that, she was holding her knee at the time(Record 10/8/12 p. 12).

She stated that her blood pressure went up, but she declined going

to the hospital(Record 10/8/12 p. 13).  She added that later her

supervisor took her to Urgent Care.  The claimant stated that by

the time she got to the Urgent Care, “everything hurt.”  She stated

that when she got home, everything started hurting including her

knee and neck.  She added that as the soreness wore off, then her

knees, neck and the back of her neck hurt.  She added that she, at

the time of the hearing, was still having problems with her

knees(Record 10/8/12 p. 14).  The claimant stated that Dr. Tubb was

treating her for her knees.  She stated that she was having burning

sensations going down her legs and fluid build up on her knees.

She added that the fluid had gone down, but the area is still

sore(Record 10/8/12 p. 15).  The claimant stated that she was still

having problems with her neck.  She stated that her neck “gets

tired very easily and I cannot keep my arms up for too long.”  She

added that “they get very, very heavy and very tired”(Record

10/8/12 p. 15).   She added that she had a big knot on the left

side of her neck.  She stated that she had a smaller one on the

other side.  The claimant stated that she could turn her head to

the right a lot more than to the left(Record 10/8/12 p. 15-16).  
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The claimant stated that after her fall, she kept working from

home.  She added that the respondent had no problems with her

working from home.  She stated that “my company...it took care of

me.”  She added that they had told her it was a workers’

compensation issue, so she was surprised “when all of a sudden it

wasn’t” (Record 10/8/12 p. 16).  

On cross examination, the claimant stated that on her computer

from home she could access some files, but not all that she needed.

She added that when she fell she was coming into work on Monday and

after checking had confirmed that she had worked over the

weekend(Record 10/8/12 p. 17).  She continued that she was coming

into the building where her office was located.  She stated that

the building was not owned by the respondent.  The claimant

continued that her office was on the second floor. She stated that

she did not have to clock in or out and entered the building

through the main entrance.  She added that sometimes she entered

the building through a side entrance and went to a common elevator

located in the lobby(Record 10/8/12 p. 18).  She added that there

was a guard and desk in the main lobby.  The claimant agreed that

the guard and the cleaning service were not hired by the

respondent(Record 10/9/12 p. 19-20).  She also confirmed that she

had her lunch with her at the time of the fall.  The claimant

continued that she was not required to travel for her job and that

she did primarily office work.  She agreed that to get to her

office she had to take to an elevator out of the common area and go

upstairs to where her office was located(Record 10/8/12 p. 21).  
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Upon questioning by the Commission, the claimant stated that

several other vendors were located in the building along with the

respondent.  She confirmed that all vendors came through the common

area to go to their individual offices.  She added that there were

two ways into the building and that she went into the building

through the common area.  She confirmed that there was a reception

area and a person to greet the public as well as a  common guard.

She added that the public was greeted and a receptionist provided

for all offices in the building(Record 10/8/12 p. 23).  She stated

that the guard services all the vendors in the building(Record

10/8/12 p.24).  The claimant stated that the side or “other

entrance” was on the left side of the building.  She added that

entrance was made to the stairs and a badge shown to enter the main

building(Record 10/8/12 p. 24).  She added that this entrance

allowed a person into a hallway, closer to the elevator, the same

elevator that takes vendors to their office(Record 10/8/12 p. 25).

The claimant stated that everyone has to use the elevator or the

stairs to go from the first floor(Record 10/8/12 p. 25-26).  She

stated that usually on Monday, “since you are carrying your lunches

and the computer, most everybody uses the elevator”(Record 10/8/12

p. 26).  The claimant continued that she was going into the office

on Monday morning at the time of her fall as was her normal

habit(Record 10/8/12 p. 26).  She added upon continued questioning

by the Commission that she usually went into the office every day

unless she was sick and she normally goes into the office on
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Mondays(Record 10/8/12 p. 26).  She added it was her normal

routine. 

  DISCUSSION

  The Commission must first address the issue of whether the

claimant’s injury occurred while she was engaged in employment

services.  Arkansas Code Annotated §11-9-102(4)(b)(iii) states that

an injury inflicted upon the employee at a time when employment

services are not being performed is not compensable. In Walmart v.

Sands, 80 Ark. App 51, 91 S.W.3d 93(2002) the Court noted that the

phrase “employment services” is not defined by statute, but has

been interpreted by the Arkansas Supreme Court.  In prior opinions,

the Court outlined guidelines to be considered when determining if

a claimant was engaging in employment services at the time of an

injury.  The Court stated that an employee is performing

“employment services” when he or she is doing something that is

generally required by his or her employer....the test is whether

the injury occurred “within the time and space boundaries of the

employment,” when the employee [was] carrying out the employer’s

purpose or advancing the employer’s interest directly or

indirectly, Sands at 95-96, citing White v. Georgia-Pacific Corp.,

339 Ark. at 478, 6 S.W.3d at 100.

Here, the claimant and respondent each have focused on

separate points of fact.  The claimant’s attorney focused on the

claimant’s use and possession of her computer at the time of her

fall.  He argued, in his post hearing brief that the computer was

necessary equipment for her job.  The respondent argued, at the
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hearing, that the claimant was not performing employment services

when she fell in the common area of the building where her office

was located.  Additionally, the respondent’s attorney argued that

simply transporting her computer did not bring the claimant’s

activities within the realm of employment services.

In the instant case, the claimant testified that she was

entering the building through a common area when she fell.  Her

office was located on the second floor.  She testified that it was

her normal practice to go into the office unless she was sick,

although she was allowed to work from home.  The claimant was

coming into work.  She was on the premises of her employer.  

Prior to Act 796 of 1993 the premises exception to the going

and coming rule would have applied to this claimant’s activities.

She would have been within the course and scope of her employment

because she was injured on property actually or constructively a

part of the employer’s premises.  However, in Hightower v. Newark

Public School System, 57 Ark. App. 159, 943 S.W.2d 608(1997), the

Court of Appeals held that the requirement of Act 796 that the

employee must be performing employment services at the time of the

injury eliminated the premises exception to the going and coming

rule.  In Parker v. Comcast Cable Corp., 100 Ark. App. 400, 269

S.W.3d 391(2007), the claimant was injured getting off an elevator

in a common area of the building in which Comcast was one of the

tenants, but before she reached her work station and began work.

In applying the Hightower standard to the facts in Comcast, the

claimant was found not to be engaged in employment services.  The
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Court also found, in Srebalus v. Rose Care, Inc., 69 Ark. App. 142,

10 S.W.3d 112(2000), that an employee who fell after stepping in a

pothole in the employer’s parking lot did not sustain an injury

covered under the Workers’ Compensation Act. Clearly, this

claimant’s case is similar to these cases.  She was in the building

where she worked when she fell, but under current law, not

performing employment services.  She testified that the area she

entered was a common area of the building and that there was a

guard and a receptionist.  Additionally, she testified that it was

her normal routine to go into work at her office, unless she was

sick.  These facts, however and her mere presence on the premises

of her work does not establish that she was engaged in employment

services at the time of her fall.

The Court listed other circumstances where employees entering

a work place were found to be performing employment services.

Particularly, the Court referenced Shults v. Pulaski County Special

School District, 63 Ark. App. 171, 976 S.W.3d 399(1998).  In that

case, the employee fell while entering the building to perform the

task of checking an alarm system.  The claimant’s attorney argued

that the claimant was in possession of her computer [laptop] when

she fell.  He argued that the computer was an essential and

necessary piece of equipment and therefore, the claimant was

engaged in employment services.  In considering this argument, the

Commission cannot ignore the fact that the claimant was not engaged

in any work with the computer.  She had not entered the building,

set up her computer to do work while in the common area and then
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subsequently fell.  The claimant was merely entering the building

to go to work while carrying her laptop. She was not using it or

being required to use the computer at the time she fell.

Additionally, she had not been required to stop in the common area

to conduct any business using her laptop.  The Court in Shults held

that the employee, in that case, had not merely entered the

building when the injury occurred but was engaged in an activity

that carried out the employer’s purpose and advanced the employer’s

interests.  Here, we do not have such a situation.  The claimant

was not carrying out the employer’s purpose or advancing the

employer’s interest merely by entering the building with her laptop

computer.  The claimant argues that her computer was required by

her employer and was an essential element for the performance of

her assigned duties.  To support this argument, he sites Crossett

School District v. Fulton, 650 Ark. App. 63, 984 S.W. 2d 833

(1999)(Claimant’s Addendum A).  In Crossett, the claimant, a school

teacher returned to her car to retrieve glasses that were essential

for the performance of her duties.  Here, the claimant was not

returning to work after retrieving her computer, left in the car.

Clearly, she had just entered the building and not begun to render

services for her employer.

    While it may be the case that the computer was essential to the

claimant’s work, there is nothing in the facts presented that point

to the claimant’s use of the computer to carry out the employer’s

purpose or advance the employer’s interest at the time of the fall.

To sustain a compensable injury, the claimant does not have to be
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directly engaged in his job duties, but merely within the time and

space boundaries of the employment. Here, the claimant was not yet

within the time and space boundaries of the employment and was not

yet advancing the employer’s interests.  Based on the testimony of

the claimant, the facts presented shows this claimant was not

engaged in employment services at the time she fell.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The claimant, in this case, was not engaged in  employment

services at the time of her fall.

2. Having found that the claimant was not engaged in

employment services, the claimant did not sustain a

compensable injury on April 16, 2012.

3. Having found that the claimant did not sustain a

compensable injury, she is not entitled to medical services.

4.  The claimant’s attorney is not entitled to an attorney’s

fee based on the above findings.

ORDER

    Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


