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BEACON SALES ACQUISITION, Employer RESPONDENT
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 OPINION FILED JULY 17, 2013       

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondent represented by JARROD PARRISH, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On April 23, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on March 19, 2013,

and a pre hearing order filed on March 20, 2013.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 and

with modification and without an objection is made part of the

record.  As a result of the pre hearing conference, the parties

agreed to the following stipulations:

I. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed among the parties.

3. The claimant sustained a compensable injury on August 31,

2010.
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4. The weekly compensation rates are $354.00 for temporary

total disability and $266.00 for permanent partial

disability.

5. There is no dispute over temporary total disability

benefits.

6. The respondents accept liability for permanent partial

disability of 10% to the body as a whole.

By agreement of the parties, and as a result of the pre

hearing conference, the parties the following issues are to be

litigated:

1. The claimant’s entitlement to a discogram recommended by

Dr. Queeney.

The claimant contends that the respondents approved an updated

evaluation by Dr. Queeney as the result of a request for hearing

that was filed in June of 2012, however, they are not refusing to

authorize the discogram that Dr. Queeney’s office has recommended.

As a result, the claimant cannot get a return appointment with Dr.

Queeney’s office and consequently cannot get his prescription

medications refilled. Respondents contend that all appropriate

benefits have been paid with regard to this matter. Dr. Queeney has

recommended a diagnostic test that has not passed through pre

certification. Dr. Queeney’s office and claimant’s counsel have

been provided the appeal procedure for pre-certification but, to

date, that process has not been followed through. In light of the

lack of pre-certification, respondents are unable to approve the

diagnostics tests recommended.
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The stipulations agreed to by the parties at the pre hearing

conference on March 19, 2013, and contained in the pre hearing

order filed on March 20, 2013, are hereby accepted as fact.  From

a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witness and his demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant in this case sustained an admittedly compensable

back injury on August 31, 2010.  He testified that Dr. Queeney

performed surgery on his back as a result of the job related

injury(Record, p. 6).  The claimant was assessed a 10 percent

impairment rating and returned to work(Record, p. 6).  The claimant

stated that  eventually left the employee of the respondent and

when to work for Bennet as an independent contractor.  He worked as

an independent contractor(Record, p. 6).  The claimant stated that

his job duties include picking up vehicles and delivering them to

destinations(Record, p. 7).  He added that the job was easier than

the job he worked for the respondent.  The claimant testified that

once he was released by Dr. Queeney, his back condition got worse.

He added that he did not have a new injury.  The claimant stated

that once his back got worse, he returned to Dr. Queeney(Record, p.

7).  Nurse Canada’s notes from October 1, 2012 reveal that the

claimant had returned to Dr. Queeney in May of 2012 complaining of

low back-right leg pain.  She noted an MRI taken on June 12, 2012

that revealed a right asymmetrical spur and disc bulge toward the
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right at L5-S1(Claimant’s No. 1, p. 1).  The claimant was diagnosed

with right lumbar radiculopathy along with L5-S1 right foraminal

narrowing due to osteophyte disc complex and no objective root

impingement(Claimant’s No. 1, p. 2).  Additionally, a discogram was

recommended at the October 1, 2012 visit(Claimant’s No. 1, p. 2).

On November 5, 2012, the claimant was notified that the discogram

was denied(Claimant’s No. 1, p. 5).  Leona Cardenas’ notes from

November 28, 2012 reveal that the claimant’s back pain was worse

and that he had new symptoms of numbness to the middle toes.  The

record also reveals that the claimant had changes and lumbar

decompression at L-4 and L-5.  Ms. Cardenas’ noted that the

claimant had developed radicular pain in the right leg.  She also

noted that a recent MRI showed a disc protrusion to the right that

would be consistent with the claimant’s radicular leg

pain(Claimant’s No. 1, p. 7).  Additionally, Ms. Cardenas’ noted

that the claimant had failed physical therapy, medical management,

and activity modification.  She added that the discogram was

medically necessary for all of the reasons she previously

stated(Claimant’s No. 1, p. 7).  The claimant testified that he was

at the hearing to try and get a discogram recommended by Dr.

Queeney.  The claimant added that he understood that as a result of

the discogram, he might need surgery(Record, p. 8).  He stated that

he would undergo surgery should it be determined that he needed it.

The claimant also stated that he understood the risks from the

first surgery and was willing to accept the risks of the discogram

to get some relief(Record, p. 15-16).  He stated that he understood
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there was no guarantee that he was going to get relief or that the

surgery would make him better(Record, p. 16).  The claimant stated

that he was willing to take the risk(Record, p. 16).  

The claimant stated that he was in constant pain because of

his job-related injury(Record, p. 8).  He added that he only got an

hour or two of sleep due to the pain.  He stated that he had

numbness in both legs and constant pain in his lower back.  He

continued that it did not matter if he was sitting, standing,

reclining or doing anything(Record, p. 9).  The claimant testified

that he had a burning sensation down his right leg and numbness in

his right leg from his knee down.  He added that it was not as numb

as it was before the first surgery, but was still numb(Record, p.

9).  He added that his feet felt cold and hot at the same time and

he had muscle cramps in his legs.  The claimant testified that his

condition was worse than it was at the time Dr. Queeney released

him.  He continued that his condition was worse then it was six

months prior to the hearing.  The claimant stated that he had an

injection in his spine.  He added that he felt good for about two

or three days and then “it just went back to being exactly how it

was before that within a week”(Record, p. 9).  

On cross examination, the claimant stated that he was released

by Dr. Queeney in July of 2011 and then returned to Dr. Queeney in

June of 2012.  He added that Dr. Queeney has recommended a

discogram in the fall of 2012.  The claimant testified that he

talked with a nurse practitioner, Janet Canada.  He confirmed that

no surgery was needed.  The claimant stated that he was told to go
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back to work and he added that he was told “they were going to try

in injection in my spine”(Record, 10).  The medical records from

June 12, 2012 reveal that an MRI was reviewed and no surgery was

needed.  The records reflect that injection therapy was

recommended(Respondent’s No. 1, p. 7).  The claimant continued that

Dr. Queeney made a recommendation for a discogram that was denied.

The claimant added that he was then unable to get his pain

medication filled and was told that Dr. Queeney was no longer his

treating physician(Record, p. 11).  

DISCUSSION

The Commission has been asked to determine if the claimant is

entitled to a discogram recommended by Dr. Queeney.   

Arkansas Code Annotated §11-9-102(4)(F)(I) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

 It is factually settled that the claimant in this case

sustained a compensable injury on August 31, 2012, while in the

employ of the respondent.  Once it is settled that the claimant has

a compensable injury, the question of medical services must be

determined by looking at the facts in question and determining if

the medical services are reasonably necessary for the treatment of

the claimant’s injury. A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
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in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W. 2d 750(1984).

The Arkansas Court of Appeals has addressed the issue of whether

medical care was reasonably necessary for treatment of a

compensable injury in prior decisions.  In Georgia-Pacific Corp. v

Dickens, 58 Ark. App. 266, 950 S.W. 2d 463 (1997), the respondents

denied payment for medical treatment in the form of office visits

for treatment from 1993 to 1995, Id at 464. The Court affirmed the

Commission’s finding that the claimant’s follow up medical care was

reasonably necessary for treatment of her compensable injury. In

doing so, the Court of Appeals affirmed the Commission’s finding

that the disputed  medical visits were reasonable and necessary to

the treatment of the compensable injury. Georgia-Pacific, at p.

466. In the Georgia-Pacific case, the  records submitted described

the ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,

the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,

and a TENS unit for pain control in finding that the office visits

and medical treatment in 1993 through 1995 were reasonably

necessary. Georgia- Pacific, at p. 466.  The claimant in that case

also testified at length about the ongoing problems with her elbow,
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and stated that she continued to take medication and use a TENS

unit for pain. Id at p. 466. 

In the instant case, the claimant testified that he had an

initial surgery performed by Dr. Queeney.  He added that the

surgery helped him somewhat, but that he still had pain and

numbness.  The claimant testified that he returned to see Dr.

Queeney due to the pain.  Dr. Queeney recommended a discogram that

was denied.  The claimant stated that he wanted the exam and wished

to proceed with a second surgery if it was recommended.  Clearly,

the claimant in this case did not get complete relief from the

first surgery that he had.  He testified to his continued pain,

stating that his pain was worse after the first release by Dr.

Queeney.  He added that his pain was worse at the hearing than it

was six months prior.  The claimant testified that he was in

constant pain, had trouble sleeping, had numbness in his legs and

lower back pain.  He added that he also had burning in his right

leg.  In G E Rail Car Repair Servs. Workers’ Comp v. Hardin, 62

Ark. App. 120, 969 S.W. 2d 667 (1998) the Arkansas Court of Appeals

held a physician’s note constituted essential evidence that

continued treatment of an employee for a work-related injury was

reasonable and necessary.  In this case,  the medical notes confirm

that a recommendation was made for the claimant to have a

discogram.  Furthermore, Leona Cardenas’ notations form November

28, 2012 reveal the claimant’s back pain was worse and that he had

new symptoms of numbness to the middle toes.  The record also

reveals that the claimant had changes and lumbar decompression at
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L-4 and L-5.  Ms. Cardenas also noted that the claimant had

developed radicular pain in the right leg. Additionally, she noted

that a recent MRI showed a disc protrusion to the right that would

be consistent with the claimant’s radicular leg pain.  Ms.

Cardenas’ added that the claimant had failed physical therapy,

medical management, and activity modification.  She added that the

discogram was medically necessary for all of the reasons she

previously stated.  The claimant in this case has provided

sufficient evidence in the form of testimony and medical

recommendations to prove that his request for additional medical

services is reasonably and necessarily related to the treatment of

his compensable injury sustained on August 31, 2010.  Not only has

the claimant testified that he has had continued pain, low back and

leg issues, the record is clear that the claimant’s medical

providers  believe that the disocgram is medically necessary. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven through sufficient

evidence including the claimant’s testimony

and the documentary evidence in the form of

medical recommendations for treatment that he

is entitled to additional medical services

related to his admittedly compensable back

injury that occurred on August 31, 2010.  He

has proven that such services are reasonable

and necessary to the treatment of his

compensable injury.  Therefore,  the claimant
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is entitled to the discogram recommended by

Dr. Queeney.

ORDER

 Having found that the recommended discogram is reasonable and

necessary to the treatment of the claimant’s admittedly compensable

back injury, the respondents shall provide to the claimant the

discogram recommended by Dr. Queeney. 

IT IS SO ORDERED.   

                                   
                              AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE
     


