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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on July 11, 2013, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on June 4, 2013.  The Pre-hearing Order set forth the stipulations offered by

the parties and outlined the issues to be litigated and resolved at this hearing.  A

copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Pre-hearing

Order are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about March

20, 2012, when the claimant sustained a compensable cervical injury.

3. Based on an average weekly wage of $446.52, the claimant would be

entitled to compensation rates of $298.00 for temporary total disability

benefits and $224.00 for permanent partial disability benefits.

4. Respondents accepted the claim as compensable and paid some

benefits.

5. The claimant has received an 11% rating to the body as a whole from

Dr. Seale, which is being paid by respondents.

6. The claimant reached maximum medical improvement on January 21,

2013.

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Claimant’s entitlement to wage loss benefits.

2. Controversion and attorney’s fees.

3. All other issues are reserved.

The record consists of a one volume transcript of the July 11, 2013, hearing,

consisting of the testimony of Cherrie Byes-Kelly and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order dated June 4, 2013);

Claimant’s Exhibit No. 1 (Packet of Medical Records with Index); Respondents’
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Exhibit No. 1 (Packet of Medical Records with Index); and Respondents’ Exhibit No.

2 (Deposition of claimant).

CONTENTIONS

The claimant contends that she sustained a permanent injury to her neck,

that her cervical injury has resulted in her inability to return to her former occupation

which entitles her to wage loss benefits, and that she is entitled to an attorney’s fee.

The respondents contend that they are in the process of paying out

permanent physical impairment benefits.  At this time, respondents deny that

claimant has sustained any degree of wage loss disability.  Respondents deny that

claimant is entitled to an award of attorney’s fees.

FACTUAL BACKGROUND

The claimant is forty-seven (47) years of age. She graduated from high school

in 1984.  After high school, she did factory work and also worked as a certified

nursing assistant (“CNA”).  Prior to going to work with Stephen LaFrance, she

worked making radiator caps in a factory for Stant for about one year.  She did not

have any health problems or difficulty doing the job.  She began working for Stephen

LaFrance Holdings a/k/a USA Drug in  2003.  She worked in a warehouse pulling

orders for pharmaceuticals and carrying them from the office to the warehouse to be

pulled for shipping.  She performed several different jobs from 2003 until 2012.  She

described her job duties as heavy.  She explained that she had to carry stacks of

orders and lift boxes of labels which weighed between 25 and 30 pounds.  She

worked five days a week, eight hours a day, beginning at 7:00 a.m. (or 5:30 a.m. on

some days).  
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On March 20, 2012, Byes-Kelly was coming in from her morning break.

Another supervisor asked her for help with a paper jam in the printer.  She lifted the

top of the printer.  She described the printer as a big industrial printer which was

three feet wide and three feet tall with a large metal hood that would close down over

it.  The paper was about a foot-and-a-half wide and was in a box.  While she was

attempting to reload the paper, the hood came down and hit her in the head.  She

had bad headaches and neck problems.  It hit her on the left side between her

eyebrow and hairline and left a mark.  It did not bleed or break the skin.  She also

started getting numbness in her left arms and eventually to her legs.  She explained

that the numbness gradually worsened.

Byes-Kelly testified that she was initially sent to Dr. Alexander and was given

pain pills and sent for therapy.  She did not complete the therapy because her

symptoms got worse.  She went to her heart doctor, Dr. Lee Davis, since the pain

was on the left side to make sure she wasn’t having a heart attack.  She underwent

an MRI.  She returned to work for three to four months performing her normal duties.

On September 12, 2012, she was evaluated by Dr. Seale for treatment on  her neck.

He surmised that she had a possible C-7 or C-6 nerve problem in her neck, but did

not have the MRI to review at her initial visit.  He discussed surgery with her and she

was taken off work.  She underwent surgery on October 16, 2012.  He found an

unexpected disc protrusion.  After the surgery, she no longer had the numbness in

her left arm and hand.  She continues to have neck pain which increases with

activity.  She was restricted to no bending or lifting over twenty pounds.  She

underwent a functional capacity evaluation on February 4, 2013.  She had unreliable
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results but explained that she could not perform the tests because of weakness in

her left arm.  She was released to full duty work by Dr. Seale.  Byes-Kelly testified

that she did not return to work at USA Drug because she could not do the heavy

lifting and the walking required by the job.  She explained that she can no longer do

housework or go fishing since it causes her neck to hurt.  She filed for Social

Security disability but the case was dropped.

Byes-Kelly testified that she gets four to five hours of sleep each night

because her neck hurts when she tries to sleep.  She continues to take muscle

relaxers and pain pills which are prescribed by her family doctor at UAMS.  She last

saw Dr. Howard on April 20, 2013, and was prescribed naproxen.  She pays for her

medicine with the checks that she receives from CNA.  She currently receives the

sum of $224.00 weekly as payment on her rating.  She has not received any medical

bills that have not been paid.

On cross-examination, the claimant testified that she had never had any neck

or left arm problems prior to the incident with the printer.  When asked about the

medical records which showed that she had sought medical attention for problems

with her neck and left arm on prior occasions, she explained that she had never had

problems which stopped her from working.  

Prior to working at USA Drug, she worked as a customer service

representative at Big Lots for a year.  She worked at a desk in the front of the store

and rang up customer returns.  She also worked at Stant for two to three years

making radiator caps.  She worked as an aide at Pine Lodge Nursing Home where

she fed and bathed patients.  She was the manager of a Burger King in Monticello.
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She also worked at Burleson.  She used computers in her work and took a typing

class in high school.  At USA Drug, she worked in an office as a lead person.  She

used a computer and supervised four people.  At times, she supervised the entire

office.   Byes-Kelly testified that 85% of her job was paperwork, with the rest of her

time spent supervising the warehouse and keying in orders on the computer.

The claimant was released to go back to work by Dr. Alexander in May of

2012.  She was also seeing Dr. Lee Davis for an unrelated heart condition.  She was

also seen by Dr. Simpson at South Arkansas Neurosurgery Associates.  She was

subsequently referred to Dr. Seale in connection with her neck injury  and underwent

surgery on October 16, 2012, which resolved the numbness in her left arm.  She still

has neck pain and bad headaches.

Byes-Kelly testified that she has not worked since October of 2012.  She does

not intend to return to work.  She is not interested in vocational rehabilitation. She

applied for Social Security benefits, but was denied.  She did not appeal the denial

of benefits.  

Byes-Kelly testified that she sees her boyfriend who is disabled almost every

day and spends a lot of time with him and his kids.  She has not applied for

unemployment benefits.  She gets food stamps.  

She explained that she continued to seek medical care after Dr. Alexander

returned her back to work because she was still having problems.  She explained

that she would like to return to her job if she was physically able to do the work.  She

explained that she did not want rehabilitation because her memory is not good
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anymore and it would require her to sit a lot.  She still needs medical care for her

neck.  

She occasionally drives a vehicle.  She tries to do housework but does not do

the floors.  She does some of her own grocery shopping.  She has difficulty sitting

and standing for extended periods of time.  She has difficulty reading and writing

since the injury.  She testified that she cannot lift her left arm to do her hair or tie her

head scarf because her arm gets tired.  

Medical records reflect that the claimant sought medical treatment at the

emergency room at Jefferson Regional Medical Center on July 28,  2008, for neck

pain which radiated down the left arm to the hand.  She also had increased blood

pressure.  She was given Flexeril and discharged.  On March 29, 2009, she returned

to the emergency room with complaints of left side face numbness and tingling.  She

returned to the emergency room on May 14, 2010, after a car accident on May 11,

2010.  She complained of numbness, tingling, and weakness to the left side of the

body associated with seeing halos/rings in both eyes.  She also stated that she felt

like she didn’t want to pick up her arm.  She underwent an MRI on July 5, 2011, due

to complaints of neck and shoulder pain.  She denied any recent trauma to her

shoulder, back, or neck, but stated that she had fallen out of the back of a U-Haul

truck approximately five years ago but only suffered a broken arm.  It was noted that

the neck and shoulder pain had only started a few months ago and she could not

perform full ROM of shoulder or abduct her arm due to pain/weakness.  Cervical,

thoracic, and lumbar X-rays revealed no gross abnormalities but noted possible

developing arthritis in cervical spine.  She was prescribed physical therapy.  On
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March 30, 2012, the claimant returned to the emergency room with complaints of

dizziness and a headache after the top lid of a printer fell down and hit her on the

head on March 20, 2012, at her job.  On April 3, 2012, a CT scan of her head

revealed a normal examination of the brain.  On April 9, 2012, she returned to the

emergency room with continuing complaints of pain in her head and dizziness.  A CT

scan of her spine revealed degenerative disc disease with associated endplate

osteophyte at C5-6 and C6-7. She was referred for physical therapy.  On April 23,

2012, she returned for a follow-up evaluation.  She complained of continued neck

pain and dizziness but stated that her headaches had stopped.  She reported that

she felt great after her first physical therapy visit but was in pain again in six hours.

On April 30, 2012, she returned for a follow-up evaluation.  She continued to

complain of neck pain and state that she was unsure if the physical therapy was

helping.  On May 7, 2012, she returned for a follow-up with complaints of pain and

that she is out of pain medication.  She stated that she had completed her therapy

but did not notice a difference.  She continues to have dizziness when she holds her

head down and the pain in her neck is worse when turning to the left side.  Dr.

Alexander noted that her objective physical findings were out of proportion to her

complaints, and her current complaints were not part of the initial history when she

was injured.  He stated that it was his opinion that she could return to her regular

duties and released her back to work without restrictions and no permanent

impairment.  On June 19, 2012, the claimant underwent an MRI of the cervical spine.

The MRI revealed “Multilevel degenerative disc disease with severe bilateral neural

foraminal narrowing at C5-C6, C6, and C7-T1.  Moderate spinal canal narrowing and
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ventral contouring of the spinal cord due to disc osteophyte complex at C5-C6.  On

July 19, 2012, she returned to the emergency room for follow-up. Notes reflect that

she had an appointment with Dr. Simpson on Monday.  She was given a medrol

dose pack and lortab for pain.  On July 23, 2012, she was seen by Dr. P.B. Simpson.

He recommended a cervical CT/myelogram to localize the offending nerve root.  Dr.

Simpson noted that the claimant stated the symptoms had begun about five months

earlier and were gradual in onset with the current problem being the result of nothing

in particular.  She complained of neck pain, left upper extremity pain, and left lower

extremity pain.  Byes-Kelly returned to Simpson on July 27, 2012, following the

myelogram and CT.  He noted that her MRI was not impressive, but the CT showed

she has a defect larger at C5-C6 on the left side and some defects bilaterally at 5-6

and 6-7.  Based on her other symptoms, Simpson noted that he did not want to do

a two level fusion, but recommended a fusion at 5-6.  He noted that she told him that

“she thinks this now possibly she was bending over and feeding a printer and

something fell on her head and this happened 5-6 months ago.”  On August 1, 2012,

Simpson noted that BCBS had denied her surgery and wanted her to have physical

therapy and epidural steroid injections.  He agreed to the physical therapy but if she

did not improve, he would reschedule the surgery, if necessary.  On September 12,

2012, the claimant underwent an independent medical examination by Dr. Justin

Seale.  He recommended a C5-6 and C6-7 fusion.  On October 16, 2012, Byes-Kelly

underwent anterior decompression with arthrodesis at C5-6 and C6-7.  On November

19, 2012, she returned for a follow-up with Dr. Seale.  He noted that she was doing

okay.  He noted that her arm pain had improved, but her neck pain continues.  He
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recommended physical therapy and placed her on light duty restrictions of no

bending, twisting, or lifting over 20 pounds as well as no prolonged sitting or standing

over 15 minutes.  He placed her on Zanaflex and refilled her prescription for

hydrocodone.  On January 21, 2013, she returned for follow-up.  Seale noted that her

left arm pain was better but that she was still having fairly severe neck pain and the

therapy did not help.  He found her to be at maximum medical improvement and

assigned a 11% permanent impairment rating.  He released her from his care.  He

recommended a functional capacity evaluation.  He noted that if she had a valid

exam, she could return to work under the defined restrictions.  If she had an invalid

exam, she could return back to work full duty without restrictions.  On February 4,

2013, she underwent a Functional Capacity Evaluation.  She completed the testing

with unreliable results.  She demonstrated the ability to work in at least the sedentary

classification but did not meet the material handling requirements of 20 lbs. for the

written job description of Billing Clerk with SAJ Distributors.  On April 8, 2013, she

was treated at the UAMS Family Medical Center in Pine Bluff.  She was seeking pain

medication for her neck pain until her next visit with Dr. Seale on April 26, 2013.  He

gave her 5 -500 mg Vicodin and told her that if she returned to the clinic or to the

emergency room, he would be leery about actual symptoms.  On April 26, 2013,

Byes-Kelly returned to Dr. Seale.  He noted that she was not complaining of left arm

pain, but instead of right-sided paraspinal pain and tenderness.  He prescribed

baclofen at night to help her rest.  He recommended no change in her work status

since she had an unreliable exam.  He returned her back to work at full duty without

restrictions and released her from his care. On April 30, 2013, she returned to Dr.
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Howard at UAMS Family Medical Center.  She noted that the claimant reported

chronic neck pain and that Dr. Seale had told her that she would have chronic pain.

She reported that she was not given any medication and that she was taking Vicodin

and tizanidine to control the pain.  She was given Naproxen for the neck pain,

Amitriptyline for depression, and Lisinopril for hypertension.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2. The employer/employee/carrier relationship existed on or about March

20, 2012, when the claimant sustained a compensable cervical injury.

3. Based on an average weekly wage of $446.52, the claimant would be

entitled to compensation rates of $298.00 for temporary total disability

benefits and $224.00 for permanent partial disability benefits.

4. Respondents accepted the claim as compensable and paid some

benefits.

5. The claimant has received an 11% rating to the body as a whole from

Dr. Seale, which is being paid by respondents.

6. The claimant reached maximum medical improvement on January 21,

2013.

7. The claimant has unreasonably refused to participate in vocational

rehabilitation.

8. Considering the claimant’s age, education, work experience, medical

evidence, motivation, post-injury income, claimant has failed to prove
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by a preponderance of the evidence that she is entitled to wage loss

benefits.

DISCUSSION

Vocational Rehabilitation

Ark. Code Ann. §11-9-505(b)(3) (Repl. 2002) provides that an employee is

not required to enter any program of vocational rehabilitation against his or her

consent.  However, the statute further provides that if an employee waives

rehabilitation or refuses to participate in or cooperate with either an offered program

of rehabilitation or job placement assistance, the employee shall not be entitled to

permanent partial disability benefits in excess of the percentage of permanent

physical impairment established by objective physical findings.  In the instant case,

the preponderance of the evidence clearly demonstrates that although the claimant

has been released to work, the claimant has not sought subsequent employment.

The claimant has further testified that she is not willing to seek rehabilitation due to

her loss of memory and pain.  She further contends that she is not physically able

to return to work due to her neck problems.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894
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S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).  Based on my review of the credible evidence, I find that claimant has not

established by a preponderance of the evidence that she is not able to work.  The

claimant has indicated that she is not interested in vocational rehabilitation.

Therefore, the claimant has failed to establish that she is entitled to permanent

partial disability benefits in excess of the percentage of permanent physical

impairment established by objective physical findings.  

Wage Loss

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  In order to be entitled to any

wage loss disability in excess of permanent anatomical impairment, the claimant

must first prove by a preponderance of the evidence that she sustained permanent

physical impairment as a result of the compensable injury.  Needham v. Harvest

Foods, 64 Ark. App. 141, 987 S.W.2d 278, (1998).  If the employee is totally

incapacitated from earning a livelihood at that time, she is entitled to compensation

for permanent and total disability.  See, Minor v. Poinsett Lumber & Manufacturing

Co., 235 Ark. 195, 357 S.W.2d 504 (1962).  A claimant who has sustained a

scheduled injury but is less than permanently totally disabled is not entitled to
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wage-loss disability benefits.  Singleton v. City of Pine Bluff, 2009 AWCC 47 (2009);

Fed. Compress. & Wholesale v. Risper, 55 Ark. App. 300, 935 S.W.2d 279 (1996).

In determining wage loss disability, the Commission may take into

consideration the worker’s age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the worker’s future

earning power.  Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990).

In considering factors that may affect an employee’s future earning capacity,

the Commission considers the claimant’s motivation to return to work, since a lack

of interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra.  The Commission may use

its own superior knowledge of industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage-loss disability. Oller v. Champion

Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

In the instant case, the preponderance of the evidence clearly demonstrates

that claimant is able to return to work.  Although the claimant was released from

treatment by Dr.  Seale, the claimant has not sought subsequent employment.  The

claimant testified that she can read and write.  She can drive a vehicle.  She can

clean her house.  While she testified that she does not know if she can work due

to her neck pain and memory loss, she has not been placed on any restrictions in
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light of her failure to give a reliable effort during her functional capacity evaluation.

Based on my review of the credible evidence, I find that claimant does not appear

to be motivated to return to work and had declined vocational rehabilitation.

Therefore, Byes-Kelly’ request for wage loss is denied. 

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.  

_____________________________

BARBARA WEBB
Administrative Law Judge


