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Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. M. Scott Willhite, Attorney at Law, Jonesboro,
Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, anatomical impairment and

attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102 and gave notice of that injury pursuant to

Ark. Code Ann. §11-9-701.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant..

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on July

5, 2012, at which time the claimant was earning sufficient wages to be entitled to a

compensation rate of $307.00/$230.00, in the event this claim is found to be

compensable.  The claimant’s group insurance carrier, Blue Cross Blue Shield, has
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paid some expenses on this claim and the claimant has received benefits under a

short term disability policy (one-half paid by employee/one-half paid by employer).

The claimant contends she injured her back at work requiring surgery on

August 23, 2012.  She seeks payment of medical expenses, temporary total

disability benefits from August 23, 2012, to October 11, 2012, and a 10% rating as

assessed by Dr. Saer on October 11, 2012.

The respondents contend the claimant did not sustain an injury arising out

of and in the course of her employment.  The claimant did not give them notice of

any injury until she knew surgery was necessary.  Her medical records make no

mention of a work-related injury but do indicate she had a pre-existing condition.

Alternatively, in the event of an award, the respondents seek an offset pursuant to

Ark. Code Ann. §11-9-411 for benefits paid by third parties.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.  Incorporated by reference is the deposition of co-worker, Wanda

Hooker (taken July 10, 2012), and a CD ROM of the claimant’s workplace.

The following witnesses testified at the hearing:  the claimant and her

husband, Everett Burge whose testimony was corroborative, and co-worker Nicky

Skinner.

The claimant, age 60 (D.O.B. April 3, 1953) has a college degree in

elementary education.  She taught elementary school for eight years before she quit

to have a family.  When her children went to college, she began work for Belk’s

department store and the respondent employer bank.  Since her injury, she quit

work at Belk’s.  Although the claimant is a breast cancer survivor, she stated she

was physically active and was unaware she suffered degenerative disc disease as

she did not require medical treatment.
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On Thursday, July 5, 2012, the claimant injured her back lifting a container

of coins from the counter which she rested against her hp while she used her right

hand to open the door.  She experienced a sensation of “crumpling” in her back but

continued working.  The next morning, she developed a burning sensation in her left

leg.  By Saturday, the claimant was feeling sharp, knife-like pain in her back and

numbness in her foot.  She was scheduled to work at Belk’s but she was unable to

finish her full shift due to pain.  On Monday she went to work at the bank but her

foot was dragging and she was unable to finish her shift.  The claimant then made

an appointment with her physician, Dr. McDaniel who referred her to Dr. Saer.

Surgery, for a large left-sided herniation at L4-5 with a free fragment compressing

a nerve, was performed on Monday, July 23, 2012.  She returned to work on

October 11, 2012.

Presently her symptoms include constant back pain but no leg pain.  Her foot

is numb and she experiences problems with foot drop and balance.  She is unable

to run.  She now uses a cart at work to carry the coins.

Nicky Skinner, a co-worker in Human Resources saw the claimant on

crutches sometime in July.  The claimant told her she hurt her back after moving

boxes in a closet at home.  The claimant stated she did not remember this incident.

The claimant received short-term disability benefits in July before the surgery.

There is no mention of a work-related incident in the paperwork.  The claimant

stated that she initially thought her symptoms were caused by a stroke.  Two weeks

after the incident on July 18, she learned of the MRI results.

In her deposition, Wanda Hooker, a bank teller, stated the claimant told her

she experienced a “tingle” lifting coins.  This conversation took place after the

claimant knew she needed back surgery.  On August 7, 2012, Ms. Hooker authored

a statement:
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When she returned from her vacation to Florida she told me her back
was hurting and she was limping, and I remember thinking the long
drive had made her back hurt.

Ms. Hooker explained that she used her chair or a cart to transport anything heavy.

Both Ms. Skinner and Ms. Hooker testified they had known the claimant for

several years and found her to be an honest person.

MEDICAL EVIDENCE

The medical records begin on Monday, July 9, 2012, with the claimant

complaining of left leg pain and numbness in her foot.  The claimant reported that

the symptoms began on Saturday, July 7.  The next report, also dated July 9, 2012,

reflects a three day history of symptoms.  The doctor commented, “I think she works

at Belk but doesn’t know of anything she has particularly done to aggravate this.”

The July 12, 2012, positive MRI scan was reviewed with the claimant on July

17, 2012.  The MRI showed an extruded disc at the L4-5 level impinging on the left

L5 nerve root, producing stenosis, facet arthropathy and thickening of the

ligamentum flavum.  Advanced degenerative disc disease was noted at L5-S1 with

bulging at L3-4 and dehydration at L3-4, L4-5.

The first mention of any work-related injury at the bank appears in Dr. Saer’s

reports dated July 19, 2012, two weeks after the incident and two days after she

learned of the herniation.  The claimant reported that she lifted a container of coins

on July 5, 2012, and the symptoms began the next day on July 6, 2012.  Dr. Saer

performed surgery on July 23, 2012, at L4-5 on the left.

Dr. Saer’s July 19, 2012, report mentions the claimant was using crutches.

Reports of August 2, 2012, and August 30, 2012, relate the claimant’s trip to Florida

to visit her daughter who was ill.  The claimant had a course of physical therapy in

September 2012.
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Dr. Saer returned the claimant to work at light duty (half days, no lifting over

five pounds) on September 13, 2012.  However, his report of October 11, 2012,

indicates the bank did not want her to return to work without a full release.  Dr. Saer

released her to return to work with no restrictions on October 11, 2012.  On

February 1, 2013, he assessed a permanent impairment rating of 10% to the body

as a whole based on the 4th Edition of the AMA Guidelines.  On May 21, 2013, Dr.

Saer related the claimant’s need for surgery to a work-related injury on July 5, 2012.

Dr. Saer warned the claimant that recovery would be prolonged and some

symptoms might be permanent, (see reports of July 19, 2012, August 2, 2012 and

October 11, 2012).

The claimant returned to her general practitioner in February, 2013,

complaining of back pain.  She was diagnosed with degenerative disc disease

especially at the L5-S1 level.  The claimant was prescribed additional physical

therapy.

Dr. Noble’s report of April 9, 2013:

This lady continues to have back pain.  Basically she had disc surgery
by Dr. Saer less than a year ago.  As she put it, Dr. Saer helped the
pain in her left buttocks and left leg but she never had back pain until
after the surgery so now she has continued to have back complaints
but to a lesser degree the discogenic referred symptoms.  She works
at the bank and many times has to lean forward at the branch banks
and this makes her pain worse. . . . She is going to talk to them at
work about that issue.

Dr. Noble’s impression is inconsistent with Dr. Saer’s August 2, 2012, report

showing a history of back and leg pain prior to surgery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The evidence of record shows the claimant worked full time at the bank and

part time at a department store.  She developed sciatica in her left leg but did not

report an injury to either employer or request medical care.  She applied for and

received short-term disability benefits from the bank for a nonwork-related condition.
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The claimant sought treatment from her general practitioner.  Again, she reported

no specific injury.  After a positive MRI scan and referral to a surgeon, she gave Dr.

Saer a specific date and cause of injury while working at the bank.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The determination of whether the causal connection exists is a question of

fact for the Commission to determine based on the evidence of record and the

credibility of the witnesses.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968

S.W.2d 645 (1998); Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).
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It is the claimant’s burden to prove a causal connection between the work-

related accident and the later disabling injury.  Lybrand v. Arkansas Oak Flooring

Co., 266 Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  Objective medical evidence

is not always necessary if there is a preponderance of non-medical evidence.

Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.2d 375

(2002).

If the disability develops soon after the accident and is logically attributable

to it, with nothing to suggest any other explanation for the employee’s condition,

“then the claimant has established a causal connection.  However, if there is a span

of time between the accident and the disability, a question of fact arises concerning

the causal connection.”  Hall v. Pittman Constr. Co., 235 Ark. 104, 105-106, 357

S.W.2d 263, 264 (1962).

This case is an example of “injury by hindsight.”  The claimant does not know

when she was injured or she would have reported it sooner.  It was only in hindsight

that she related the injury to an activity she performed at work.  The claimant has

failed to meet her burden of proof by a preponderance of the evidence of record.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on July 5, 2012, at which time the claimant was earning
sufficient wages to be entitled to a compensation rate of
$307.00/$230.00, in the event this claim is found to be
compensable.  The claimant’s group insurance carrier, Blue
Cross Blue Shield, has paid some expenses on this claim and
she has received benefits under a short term disability policy
(one-half paid by employee/one-half paid by employer).

2. The claimant has failed to prove by a preponderance of the
credible evidence that she sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of her employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.
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3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


