
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G105301

JAMES BRUMLEY, EMPLOYEE CLAIMANT

UNION COUNTY SOLID WASTE, 

EMPLOYER RESPONDENT

AAC RISK MANAGEMENT SERVICES,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JANUARY 28, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE

DOUTHIT in El Dorado, Union County, Arkansas.

Claimant was represented by HONORABLE F. MATTISON THOMAS, III,

Attorney at Law, El Dorado, Arkansas.

The respondents were represented by HONORABLE MICHAEL E. RYBURN,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 6, 2012, the above captioned claim came on for a

hearing in El Dorado, Arkansas.  A prehearing conference was conducted in

this matter on August 28, 2012, and a Prehearing Order was filed on that

same date.  A copy of the Prehearing Order was marked as Commission

Exhibit 1, and made a part of the record herein without objection, subject to

any modifications made at the full hearing.  

The parties stipulated to the following at the November 6, 2012, full

hearing:

1) The Arkansas Workers’ Compensation Commission has
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jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including June 21, 2011.

3) On June 21, 2011, the claimant sustained compensable chest

and rib injuries.

4) The claimant’s temporary total disability rate is $252.00 per week

and his permanent partial disability rate is $189.00 per week.  (T.

p. 5, lines 1-7)

5) All issues related to permanency are reserved.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained compensable injuries to his left

knee, neck, back, both shoulders and/or left elbow by specific

incident.

2) If compensability is overcome, whether claimant is entitled to

temporary total disability benefits from August 9, 2011, to a date

to be determined, all associated medical expenses, and

attorney’s fees.

At the full hearing, claimant contended that on June 21, 2011, while

working for the employer and performing the essential and necessary duties

of his job, the claimant was crushed by a garbage truck.  The June 21, 2011,

crush incident caused injuries to the claimant’s left knee, neck, back, ribs, left

elbow, and both shoulders.  The claimant sought medical attention, and at this

time, is unable to continue to work.  Respondents have failed to provide

limited duty work or indemnity benefits to the claimant, and without treatment,



JAMES BRUMLEY - G105301 -3-

the claimant will be permanently and totally disabled.  The claimant is entitled

to temporary total disability benefits from August 9, 2011, to a date to be

determined.  Claimant is entitled to additional medical treatment in the form

of a referral to an orthopedic surgeon.

Respondents contended at the full hearing, that the claimant injured his

chest and ribs on June 21, 2011.  Respondents contend that claimant did not

injure his left knee, back, shoulders, left elbow, or neck while working for the

respondents on June 21, 2011.  The claimant was treated and released on

August 2, 2011, to return to work with no restrictions.  He was paid temporary

total disability benefits through August 2, 2011, and there is no need for

additional medical treatment.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.
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3) The claimant has failed to prove by a preponderance of the

evidence that he sustained compensable injuries to either his left

knee, neck, back, left shoulder, right shoulder, or left elbow by

specific incident on June 21, 2011.

4) Since the claimant has failed to meet his burden of proof with

regard to compensability, the other issue outlined herein is

rendered moot.

DISCUSSION

The claimant, age 50, worked for the respondent employer on the back

of a garbage truck.  The claimant testified that his job was to pick up garbage

cans.  While working for the respondent employer on June 21, 2011, the

claimant sustained admitted compensable injuries to his chest and ribs due

to being crushed by a garbage truck.  The claimant testified as follows

regarding the crush incident which occurred on June 21, 2011:

A Well, I was back there.  I’ve been run over twice.  The

truck’s been hit, and the taillight, the little square taillight that’s on

the back of them garbage trucks, it fell out, and I climbed in the

back of it trying to put that light back up there, and somehow, I

guess, the driver had kicked the switches off or something, but

I thought the switches, you know, for the packer was off, and

somehow he kicked them switches on, it kicked on, and I was

back there trying to fix the light, put it back in there, and it kicked

on and I couldn’t get out of there quick enough and it crushed me

up in there.  (T. p. 11, lines 2-13)

Following the claimant’s June 21, 2011, compensable chest and rib

injuries, the claimant testified he went to receive medical treatment at

“SAMA”.  After being treated at SAMA, the claimant stated, “they said there
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was nothing wrong with me.  They took about ten or fifteen x-rays of me or

maybe more.”  (T. p. 15, lines 5-7)  Following being treated at SAMA, the

claimant testified he next treated with Dr. Keith Davis in Smackover for his rib

injuries.  (T. p. 16, lines 13-18)  While at SAMA on June 21, 2011, an x-ray

was taken of the claimant’s thoracic spine.  The radiology report found at

Claimant’s Exhibit 1, page 15, states with regard to the claimant’s thoracic

spine, “Mild degenerative change.  No evidence of acute traumatic deformity.”

An x-ray of the claimant’s left knee was also conducted at SAMA on June 21,

2011, which found, “Suspect small joint effusion otherwise unremarkable.”

(Cl. EX. 1, p. 14)  An x-ray of the claimant’s lumbar spine was also conducted

on June 21, 2011.  The radiology report of the claimant’s lumbar spine x-ray

stated, “Mild dextroscoliosis.  Grade 1 anterolisthesis of L5 on S1.  No acute

fracture.”  (Cl. Ex. 1, p. 12)

After treating with Dr. Davis for his compensable rib injuries, the

claimant testified he returned to work in August of 2011 and worked up until

sometime in December of 2011 for the respondent employer.  The claimant

testified that after returning to work in August of 2011 until sometime in

December of 2011 that nothing was bothering him:

Q Did you work from August of 2011 until December of

2011?

A I believe so.
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Q In that period of time, nothing was bothering you?

A Not that I know of.  (T. p. 27, lines 4-9)

The medical records show that on December 21, 2011, the claimant

reported to Dr. Bryant with problems concerning his left elbow.  (Cl. Ex. 1, p.

33)  At the December 21, 2011, office visit with Dr. Bryant, the claimant also

complained of left shoulder problems.  Dr. Bryant assessed the claimant with

left shoulder impingement syndrome and left elbow olecranon bursitis.  Dr.

Bryant performed surgery on the claimant’s left elbow on December 23, 2011,

in the form of, “Incision of left olecranon bursitis with irrigation and

debridement.”  (Cl. Ex. 1, p. 34)

Claimant contends he sustained compensable injuries to his left knee,

neck, back, both shoulders and/or left elbow by specific incident on June 21,

2011.  As a result of his alleged compensable injuries, claimant contends

entitlement to temporary total disability benefits from August 9, 2011, to a date

to be determined, all associated medical expenses, and attorney’s fees.

Respondents contend claimant did not sustain compensable injuries to his left

knee, back, neck, left shoulder, right shoulder, or left elbow by specific

incident on June 21, 2011.  

ADJUDICATION

To prove a compensable specific incident injury, the Commission has
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stated in Henry W eaver v. Precision Packaging, Full Commission Opinion

filed February 2, 1995 (E400880) that pursuant to Act 796 of 1993, the

following must be shown in order to establish the compensability of an injury

after July 1, 1993: (1) proof by a preponderance of the evidence of an injury

arising out of and in the course of employment; (2) proof by a preponderance

of the evidence that the injury caused internal or external physical harm to the

body which required medical services or resulted in disability or death; (3)

medical evidence supported by objective findings, as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury; and, (4) p r o o f  b y  a

preponderance of the evidence that the injury was caused by a specific

incident and is identifiable by time and place of occurrence.  If the claimant

fails to establish by a preponderance of the evidence any of the requirements

for establishing the compensability of the injury alleged, he fails to establish

the compensability of the claim, and compensation must be denied.  Mickel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

It must first be noted, I found the claimant not to be a credible witness

and at times have selective memory.  For example, on direct examination

when asked about shoulder problems prior to June 21, 2011, the claimant

testified he did in fact have shoulder problems before the June 21, 2011,

incident:
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Q But you did have problems with your shoulder and did you

have torn rotator cuffs before this crushing injury?

A Yes, sir.  (T. p. 18, lines 19-22)

However, on cross examination when asked about back and shoulder

problems before the June 21, 2011, work incident the claimant changed his

testimony regarding preexisting shoulder problems and started having

selective memory:

Q And you, also, had injured your back and your shoulders

before June of 2011, is that right?

A Not before.

Q You told me in your interrogatories that in 2010 you’d

injured your back and  your right shoulder while performing

duties on the garbage truck.  Did you or did you not have

something back in 2010?

A That I can’t remember.  My mind is not too good.  (T. p. 23,

lines 1-9)

Again, when questioned about whether the claimant told Dr. Bryant

about his elbow injury occurring at work he got selective memory:

Q As a matter of fact, you didn’t even tell Dr. Bryant that this

elbow had  been injured six months ago in this accident on the

job.  Why didn’t you?

A I don’t know.  I don’t remember.  (T.  P. 28, lines 4-7)

W ith regard to the claimant’s left knee, neck, back and both shoulders,

the claimant has failed to provide medical evidence supported by objective

findings establishing injuries to those body parts.  The medical records from
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SAMA on June 21, 2011, state with regard to the claimant’s left knee, “No

localized swelling.”  (Cl. Ex. 1, p. 11)  In fact, the claimant’s own testimony

found at transcript, page 29, lines 24-25 stated that he does not have a left

knee problem.  An x-ray was conducted of the claimant’s spine on June 21,

2011, and found, “No evidence of acute traumatic deformity.”  The x-ray report

did show mild degenerative change but no objective findings of acute injury.

(Cl. Ex. 1, p. 15)  Additionally, there is no objective medical evidence

supporting injuries to the claimant’s shoulders.  The only report contained in

the record regarding the claimant’s shoulders is from Dr. Bryant who

diagnosed the claimant with, “Left shoulder impingement syndrome.”  (Cl. Ex.

1, p. 33)  However, Dr. Bryant’s diagnosis of left shoulder impingement

syndrome contained no medical evidence supported by objective findings.

Even if one were to assume the degenerative changes in the claimant’s back

and the diagnosis of left shoulder impingement syndrome were objective

findings, a finding which I specifically do not make, the claimant has still failed

to prove by a preponderance of the evidence that those injuries were caused

by a specific incident and are identifiable by time and place of occurrence.

Further, the claimant has failed to prove by a preponderance of the evidence

that any of his alleged injuries arose out of and in the course of his

employment with Union County Solid Waste on June 21, 2011.

The claimant also has alleged a compensable left elbow injury.  The
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medical records show that the claimant did have to undergo left elbow surgery

from Dr. Bryant on December 23, 2011, in the form of “Incision of left

olecranon bursitis with irrigation and debridement.”  (Cl. Ex. 1, p. 34)

However, I find that the claimant has failed to prove by a preponderance of the

evidence that his left elbow condition arose out of and in the course of his

employment with the respondent employer on June 21, 2011.  The claimant

clearly had a preexisting left elbow injury well before the June 21, 2011, work

incident.  The claimant testified as follows regarding his preexisting left elbow

condition:

Q Had you ever been treated for your elbow prior to this June

injury?

A Yes, sir.  (T. p. 17, lines 19-21)

It must be noted that the claimant never reported a left elbow problem

to SAMA when he first treated on June 21, 2011.  (See Cl. Ex. 1, pp. 10-11)

Additionally, the claimant continued to treat with SAMA from the date of the

work incident on June 21, 2011, through July 29, 2011.  The medical records

from SAMA contained at Claimant’s Exhibit 1, pages 4-11, show that on

multiple visits with SAMA the claimant never reported any type of left elbow

injury or problem.  The claimant testified that he returned back to work for the

respondent employer in August of 2011 and worked up until sometime in

December of 2011 with no problems:
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Q Did you work from August of 2011 until December of

2011?

A I believe so.

Q In that period of time, nothing was bothering you?

A Not that I know of.  (T. p. 27, lines 4-9)

The claimant finally did go to see Dr. Bryant in December of 2011, Dr.

Bryant’s medical reports do not show any mention from the claimant about his

left elbow problems occurring on June 21, 2011.  The record is clear that on

June 21, 2011, the claimant did not report any left elbow injury to his medical

providers and from June 2011 through sometime in December of 2011, the

credible evidence now before the Commission shows the claimant had no left

elbow problems during that time frame.  Based upon the credible evidence

now before the Commission, I find that the claimant has failed to prove by a

preponderance of the evidence that his left elbow problems arose out of and

in the course of his employment on June 21, 2011.  I further find the claimant

has failed to prove that his left elbow problems were caused by a specific

incident and are identifiable by time and place of occurrence.  Dr. Bryant’s

report found at page 33 of Claimant’s Exhibit 1 stated, “He stated that Dr.

Seale drained his left elbow bursa approximately three years ago and a left

wound site with scabbed but he has had recurrence of the swelling since that

time and yesterday it started draining from the site of the previous aspiration
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three years ago.”  The evidence clearly shows the claimant’s left elbow

condition was preexisting and that any problems he had with his left elbow did

not occur in June of 2011 but rather sometime in December of 2011.

I find the claimant cannot prove by a preponderance of the evidence

that he sustained either left knee, neck, back, left shoulder, right shoulder, or

left elbow compensable injuries by specific incident on June 21, 2011.  I find

the claimant was not a credible witness and the evidence now before the

Commission shows the claimant cannot prove by a preponderance of the

evidence that he sustained any of the compensable injuries he has alleged

herein.

ORDER

In accordance with the findings of fact and conclusions of law set forth

herein, claimant’s claim must be and hereby is, respectfully denied and

dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


