
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F902342

MORRIS BROWN, EMPLOYEE CLAIMANT

EL DORADO PAPER BAG MANUFACTURING CO.,
EMPLOYER RESPONDENT

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 3, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Union County, Arkansas.

The claimant was represented by HONORABLE R. THEODOR
STRICKER, Attorney at Law, Jonesboro, Arkansas.

The respondent was represented by HONORABLE PHILLIP CUFFMAN,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on 

April 11, 2013, in El Dorado, Arkansas.  A Prehearing Order

was entered in this case on February 5, 2013.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. On March 10, 2009, the relationship of employee-
employer-carrier existed between the parties.  

2. On that date, the claimant sustained compensable
injuries.

  
3. The claimant’s compensation rates are

$550.00/$413.00.

4. The claimant reached maximum medical improvement
and the end of his healing period on September 20,
2010.

5. The claimant was assigned anatomical impairment
ratings of 20% to the body as a whole for his hip
injury and 40% to the left lower extremity for his
leg injury.
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6. Respondent No. 1 has accepted and paid by lump sum
and/or by periodic payment the claimant’s assigned
impairment ratings.

7. Respondent No. 1 controverts in its entirety the
claimant’s claim for permanent total disability or
wage loss in excess of the permanent impairment
previously accepted and paid.

ISSUES

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Permanent total disability.

2. Wage loss.

3. Attorney fees.

Respondent No. 1:

1. Whether the claimant is permanently totally
disabled.

Respondent No. 2:

1. The Death and Permanent Total Disability Trust
Fund defers to the outcome of litigation.

     The record consists of two volumes: (1) the April 11,

2013, hearing transcript and (2) a separate Exhibit Volume.

 DISCUSSION

On March 10, 2009, Mr. Brown was in a motor vehicle

accident involving two eighteen wheelers.  The eighteen

wheeler that Mr. Brown was driving crashed into the second

eighteen wheeler that was blocking the road. (T. 10) As a

result of that accident, Mr. Brown sustained injuries to his
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left leg and left hip.  Mr. Brown’s injuries appear to now

be as far restored as the permanent nature of his injuries

will permit, and Mr. Brown contends that he is entitled to

benefits for permanent total disability or permanent

disability in excess of his admittedly compensable permanent

anatomical impairments.

Mr. Brown’s left hip injury is considered an

unscheduled injury, but his other left leg injuries are

considered scheduled injuries for purposes of determining

permanent disability.  Milburn v. Concrete Fabricators,

Inc., 18 Ark. App. 23, 709 S.W.2d 822 (1986).  With regard

to an injured worker’s scheduled injuries, an award of

permanent disability benefits for a scheduled injury is

limited to the benefits provided for under Ark. Code Ann.

§ 11-9-521 for that scheduled injury, absent a finding of

permanent and total disability.  See, e.g., Federal Compress

& Warehouse v. Risper, 55 Ark. App. 300, 935 S.W.2d 279

(1996); Anchor Construction v. Rice, 252 Ark. 460, 479

S.W.2d 573 (1972).  Therefore, an injury scheduled under

Ark. Code Ann. § 11-9-521 is payable without regard to

subsequent earning capacity.  Consequently, an award for a

scheduled injury cannot be increased by considering wage

loss factors, unless the claimant proves that he is

permanently and totally disabled. See, e.g., Risper, supra,

Rice, supra. 
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For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Ark. Code Ann. § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, or when deciding a claim for permanent

and total disability, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent.  If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled
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to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).  Permanent total disability is defined as

the inability, because of a compensable injury, to earn any

meaningful wages in the same or other employment.  Ark. Code

Ann. § 11-9-519(e)(1).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

In the present case, Mr. Morris was 47 years old at the

time of the 2013 hearing.  He has a high school education

and approximately fourteen years of military experience

after high school. (T. 229-30) Mr. Morris then went to truck

driving school and was a long haul trucker for various

companies between 1998 and his injury in 2009. (T. 32-33,

48-49)

After his accident in Wyoming, and then a transfer to

the University of Utah for treatment until approximately

May 15, 2009, Mr. Brown returned to Arkansas and came under



6MORRIS BROWN - F902342

the surgical care of Dr. Gordon Birk in Hot Springs,

Arkansas.  After a long course of care, Dr. Birk summarized

Mr. Brown’s course of treatment and current status as

follows on September 20, 2010:

To Whom It May Concern:

This patient was seen today in follow up for his
Workman’s Compensation injuries that essentially
involved the left lower extremity.  This accident
occurred in Utah [sic] in March of 2009.  This was a
trucking accident.  In this accident, he had severe
injuries, which involved a left acetabular fracture
which ended up requiring open reduction and internal
fixation.  He had a left open tibia/fibula fracture,
which required rodding and required skin grafting and
was a very severe injury. He also had a left ACL
rupture in the accident.  He was eventually transferred
from Utah back to Arkansas, where he has been seeing me
since June 1, 2009.  The patient has been very
compliant with his treatment here.  He presents today,
on September 20, 2010 with continued complaints and
problems.  He still requires a walker or two canes to
ambulate.  Without these he is very slow and has a very
significant amount of difficulty with his
immobilization. He has constant pain.  He definitely
has difficult times whether it is prolonged standing,
seating or any position in [sic] for a prolonged period
of time as he becomes very uncomfortable.  He does
require pain medications daily.  He cannot walk without
difficulty.  At this point in time he has the inability
to really put his shoes on.  He has difficulty sleeping
at night and he cannot sleep on the left side at all. 
He has recurrent swelling and with some of the walking
difficulties from [sic] left lower extremity he has
developed back pain and has also developed more pain in
his right hip.  Additionally, he has some numbness and
tingling that goes down his leg and did end up having a
drop foot injury with a nerve injury down his left
lower extremity involving the common peroneal nerve. 
In his time in which we have followed him he has had a
left hip replacement with removal of some of the
acetebular hardware.  He has had a left knee ACL
reconstruction.  He has continued to have significant
difficulties with ambulation.  Much of this is probably
related to the severe left tibia/fibula fracture which
he had. This having been a severe injury, this has been
a significant problem to him.
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1It appears that Dr. Birk’s report has omitted a
heading  “KNEE” immediately before the sentence regarding
“quad atrophy”, since both “quad atrophy” and range of
motion of the knee appear to relate to the anterior cruciate
ligament injury in Mr. Brown’s knee, rather than his
replaced hip.

PHYSICAL EXAMINATION: 
GENERAL: The patient is a pleasant gentleman.  He is
always very compliant.  He always answers questions
well.  Mentally he is without effect.  He comes in with
his assisted walking device again, as usual.  He does
have quite significant difficulty ambulating and he
definitely needs the walker to ambulate.  He does
demonstrate ambulating for me without this and is very
slow and very thoughtful in his process and clearly is
unable to do so without significant problems.
HIP: Examination reveals he has flexion in his hip to
90 degrees.  His internal rotation of his hip is 15
degrees.  He has extension of 25 degrees.  He has quite
significant quad atrophy noted.  Range of motion in his
knee is 20 degrees to 100 degrees.1

LEFT LOWER EXTREMITY: He has decreased muscle mass in
his left calf of a significant notable amount including
skin grafts that are clearly obvious.  He has decreased
sensation essentially from his knee down.  His foot can
be dorsiflexed to 20 degrees.  He actively only has
about five degrees of motion in the left ankle.  He has
essentially abnormal sensation in this foot and ankle
region.  Much of this is from the nerve injury, some of
it also being related to the skin grafts.

I have reviewed the American Medical Association IV
Edition Guidelines to Evaluation of Permanent
Impairment.  The patient has several problems with the
left lower extremity essentially leaving this left
lower extremity very afunctional at least at this
juncture.  Using the DRE impairments for a hip
replacement he actually presents with a fair result for
the hip replacement, tallying his points for pain,
function, activities, deformity and range of motion he
has a tally for these amounts between the 50 and 84
range.  Some of this is definitely related to the
fracture previously in this area.  Some of this is also
related to the fracture in his tibia/fibula distally. 
The scores were a fair result on the hip [and] as per
table 64 on page 85 are 20 percent whole person
impairment and 50 percent lower extremity impairment.
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2I understand this dictation to actually refer to
“cruciate” as related to Mr. Brown’s documented left knee
anterior cruciate ligament (ACL) rupture and reconstruction
referenced earlier in this report and in earlier medical
reports.

The patient additionally has the crew ship2 [sic]
injury, which at this juncture he has lost some motion. 
He also has laxity and once again from the DRE he rates
moderate, which is a whole person 7 and lower extremity
of 17.  His other significant problem which he
unfortunately has is also the nerve injury, which
involves the common peroneal nerve.  His findings for
the common peroneal nerve also end up being
significant.  There being table 68 on page 89 with
common peroneal nerve motor problems, giving a whole
person impairment of 15 and a lower extremity of 42. 
He has sensory problems with it, which is a whole
person of 2 and a lower extremity of 5 and
dysesthesias, which is 2 whole person and 5 percent
lower extremity, which is 19 total with 52 total on the
lower on the lower extremity impairment.  

Taking these to the tables to add impairment in the
back of the book on page 322, adding the impairments
gives him a score of 40, which is actually the number
for pretty much complete lower extremity impairment.

At this juncture I do think that he has such
significant problems with this that I would score him
at a 40 for his lower extremity and whole person
impairment at 100 percent impairment for the left lower
extremity.  That would be my conclusion.  He certainly
has reached his maximum medical improvement.  He
certainly has had a very significant difficulty and I
do not foresee any possibility of him returning to
driving a truck, which is his previous employment. 
(Cl. Exh. 1 p. 353-355) 

     Mr. Brown underwent a Functional Capacity Evaluation

approximately three months later on December 9, 2010.  Mr.

Brown gave a reliable effort with 52 of 54 consistency

measures within expected limits. (Cl. Exh. 1 p. 368) Mr.

Brown demonstrated the ability to perform materials handling

within the “medium” category (occasionally lifting/carrying



9MORRIS BROWN - F902342

3Fortunately for Mr. Brown, from the time of Dr. Birk’s
quoted evaluation to the time of the FCE three months later,
Mr. Brown’s ambulation had improved to the point that he
gone from using either a walker or two canes for ambulation
when he saw Dr. Birk to using only one cane during the FCE.

30 pounds) but his overall work classification was reduced

to “light” due to significant limitations in all mobility

related activities. (Cl. Exh. 1 p. 369)3       

Mr. Brown demonstrated the ability to perform the

following activities on a constant basis: sit, reach, reach

with a five pound weight, reach overhead, or handle

materials.  Mr. Brown demonstrated the ability to stand on a

frequent basis.  Mr. Brown demonstrated the ability to

perform the following activities on an occasional basis:

walk, carry up to 30 pounds, climb stairs, stoop, kneel,

crouch, push a cart or pull a cart. (Cl. Exh. 1 p. 368)

However, Mr. Brown performed all mobility tasks using a

cane for assistance, and Mr. Brown exhibited decreased

balance throughout his testing. (Cl. Exh. 1 p. 368-369) The

tester documented that Mr. Brown had a significant limp when

he arrived and used a quad cane. (Cl. Exh. 1 p. 372) Mr.

Brown could not support all of his weight on his left leg

and could not complete balance testing without his cane.

(Cl. Exh. 1 p. 374) Mr. Brown walked with a slow gait, a

significant left leg limp, and used his quad cane in his

right hand for each step.  Mr. Brown walked on the lateral

border of his left foot. (Cl. Exh. 1 p. 374) Mr. Brown
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carried all weights during testing in his left hand while

using his right hand to hold his cane while he walked. (Cl.

Exh. 1 p. 374) Mr. Brown ascended and descended stairs with

the rail in his left hand and the cane in his right hand. 

(Cl. Exh. 1 p. 368)

Mr. Brown testified at the 2013 hearing that he

continues to walk with a cane. (T. 14) He continues to take

pain medication and currently takes Hydrocodone four to six

times per day. (T. 17) Mr. Brown testified that he lays down

close to eighteen hours per day with his leg elevated to be

comfortable and to keep the swelling down. (T. 20-21) Mr.

Brown estimated that he could stand 20 - 25 minutes without

taking a break. (T. 23) Mr. Brown testified that he has to

get up every 25 - 30 minutes at night to go to the bathroom,

and therefore does not get a lot of sleep. (T. 26)

Mr. Brown testified that he has not worked, has not

applied for any jobs, has not looked for work, and has not

checked into any type of possible retraining since he got

hurt on March 10, 2009. (T. 25, 42) 

Mr. Brown testified that he could not return to truck

driving because he could not use his left leg to operate a

clutch, but that he can still operate a car with an

automatic transmission because he does not have to use his

left leg. (T. 48) 
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Mr. Brown testified that he did not believe that he

could work in an office job because of the prolonged

sitting, and because of his medication. (T. 28)

Mr. Brown testified that he started out making around

$25,000 per year when he started out as a truck driver in

1998, and his wages as a trucker were between that amount

and the approximately $40,000 to $45,000 per year that he

earned at El Dorado Paper Bag. (T. 52) 

In considering the weight to accord Mr. Brown’s

testimony regarding his leg swelling and need to lay down

eighteen hours per day to elevate his leg, I note that Mr.

Brown did complain of foot swelling in his last report in

evidence from January 30, 2012, more than one year before

the 2013 hearing. (Cl. Exh. 1 p. 403) However, Mr. Brown has

not presented any follow up reports after that date

indicating that Mr. Brown ever sought treatment for the

swelling from Dr. Birk, or indicating what limitations, if

any, that Dr. Birk would place on Mr. Brown’s daily

activities as a result of the swelling.  I also note that

Dr. Birk’s report from January of 2012, was actually a

follow up visit to an earlier surgical procedure in

September of 2011, where Dr. Birk removed two screws and

treated drainage and an infection located at the site of Mr.

Brown’s midshaft tibial hardware. (Cl. Exh. 1 p. 396) 

Neither the medical reports in evidence or the FCE in

evidence corroborate that Mr. Brown’s leg swelling is of a
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nature and extent that it actually dictates his activities

of daily living, that it affects his employability, or that

it could not be treated with either medication or a stocking

device if Mr. Brown in fact considered his present degree of

swelling debilitating.   

In considering the other effects of Mr. Brown’s left

lower extremity injuries on his future wage earning

capacity, I note that Mr. Brown’s testimony that he could

not operate a clutch with his left leg appears consistent

with the medically documented nerve damage within his left

leg, and appears consistent with Dr. Birk’s opinion in 2010

that Mr. Brown could not likely return to his former

occupation of truck driving. (Cl. Exh. 1 p. 381)

On the other hand, Mr. Brown also has approximately

fourteen years of experience in supply logistics from his

Navy service before he left the military and then drove

trucks for eleven years.  Mr. Brown’s naval service involved

inventory, ordering, and financial record keeping.  In some

situations, Mr. Brown had supervisory experience, and near

the end of his enlistment, Mr. Brown worked with civilians.

(T. 30-32)  

This examiner is persuaded by Mr. Brown’s relatively

young age, his high school education, his prior training and

14 years of experience in supply logistics in the Navy, his

continued ability to drive a car, and his ability to

function in the light classification for work, that Mr.
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Brown’s scheduled and unscheduled work-related injuries,

considered together, have not rendered him unable to earn

any meaningful wage in other employment.  I therefore find

that Mr. Brown has failed to establish that he is entitled

to an award of permanent total disability.  See Ark. Code

Ann § 11-9-519(e)(1).

In considering Mr. Brown’s degree of permanent

disability attributable to his unscheduled hip injury, I

note that this case bears some resemblance to a set of facts

previously addressed by the Full Commission in Phillip

Clinton v. Dowell Transport, Inc., Full Workers’

Compensation Commission, Opinion filed May 14, 1998

(E220907).  Mr. Clinton was 40 years old when he sustained a

trucking accident, required a hip replacement, and sought an

award of wage loss benefits after receiving a 20% impairment

rated to the whole body following his hip replacement.  Like

Mr. Brown, Mr. Clinton was receiving Social Security

Disability benefits at the time of his Workers’ Compensation

hearing.  However, unlike Mr. Brown, Mr. Clinton was

attempting to do some work as a farm hand under the Social

Security Administration’s trial work period at the time of

his workers’ compensation hearing.  Like Mr. Brown, Mr.

Clinton had some prior work experience outside of trucking,

and had some supervisory experience.  However, whereas Mr.

Brown’s work experience before trucking was in military

supply logistics, Mr. Clinton’s prior work experience
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(besides trucking) was as a farmer, as a farm hand, and as a

machine operator.  A majority of the Full Commission

concluded that Mr. Clinton sustained a 30% impairment to his

wage earning capacity in excess of his 20% physical

impairment rating.    

After considering Mr. Brown’s relatively young age, his

high school education, his work experience in the military

and as a truck driver, and all other relevant factors, I

find that Mr. Brown has sustained a 28% impairment to his

wage earning associated with his unscheduled hip injury, hip

replacement, and 20% impairment to the body as a whole

associated with that injury, without consideration of his

scheduled left knee, left leg peroneal nerve, and

tibia/fibula injuries.  Because I have considered only Mr.

Brown’s unscheduled hip injury, and not his scheduled knee

and nerve injuries within his left leg, in determining his

compensable permanent disability due to wage loss, and since

Mr. Brown had no identifiable hip injury or abnormality

before his accident, I find that Mr. Brown’s unscheduled hip

injury is the major cause of the 28% permanent disability

for wage loss awarded herein.

         FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. On March 10, 2009, the relationship of employee-
employer-carrier existed between the parties.  

2. On that date, the claimant sustained compensable
injuries.
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3. The claimant’s compensation rates are
$550.00/$413.00.

4. The claimant reached maximum medical improvement
and the end of his healing period on September 20,
2010.

5. The claimant was assigned anatomical impairment
ratings of 20% to the body as a whole for his hip
injury and 40% to the left lower extremity for his
leg injury.

6. Respondent No. 1 has accepted and paid by lump sum
and/or by periodic payment the claimant’s assigned
impairment ratings.

7. Respondent No. 1 controverts in its entirety the
claimant’s claim for permanent total disability or
wage loss in excess of the permanent impairment
previously accepted and paid.

8. The claimant has failed to establish by a
preponderance of the evidence that he is
permanently and totally disabled due to the
combined effects of his unscheduled left hip
injury and his scheduled left leg injury.

9. The claimant has established that he has sustained
a 28% permanent disability due to wage loss
attributable to his unscheduled hip injury.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).
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The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


