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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

December 6, 2012, in Texarkana, Arkansas.  A Prehearing

Order was entered in this case on October 9, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employer/employee/carrier relationship existed
as of June 17, 2008, when the claimant sustained a
compensable injury.

3. Respondents accepted the injury as compensable and
paid some medical.

4. Claimant was initially off work for the period of
June 18, 2008, through June 24, 2008.

5. Claimant returned to restricted duty effective
June 25, 2008.

6. The claimant’s last date of employment with Family
Dollar Stores would have been February 16, 2009.
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7. Claimant’s average weekly wage is $255 and her
corresponding compensation rates are $170 for
temporary total disability and $154 for permanent
partial disability.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of injuries sustained to her face,
both knees, right hand, neck, back, and right
shoulder.

2. Whether the medical treatment which claimant has
had since December 5, 2008, has been reasonable
and necessary as a result of the injuries
sustained on June 17, 2008.

3. Whether claimant is entitled to temporary total
disability benefits from February 17, 2009,
through March 8, 2009, and then from October 19,
2010, when she had her right total knee
replacement until February 17, 2012, when it
appears she reached maximum medical improvement
following the total knee replacement on her left
knee.

4. Whether claimant would be entitled to any benefits
as a result of the facial scarring she incurred to
her face/left eye area.

5. Whether claimant is entitled to additional medical
treatment associated with any of the compensable
injuries, specifically with regard to her ongoing
prescription pain management associated with her
compensable injuries.

6. Whether claimant is entitled to permanent partial
disability benefits associated with her
compensable injuries.

7. Whether claimant is entitled to wage loss
disability benefits associated with her
compensable injuries.

8. Attorney’s fees.
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Respondent:

1. Whether claimant’s present disability and/or need
for medical treatment are causally related to her
compensable injury.

The record consists of three volumes: (1) the

December 6, 2012, hearing transcript and the exhibits

contained therein, (2) the January 11, 2011, deposition of

Darlene Brown marked Respondents’ Exhibit No. 1, and (3) the

November 9, 2012, deposition of Darlene Brown marked

Respondents’ Exhibit 2. 

I note for clarification after consultation with the

attorneys that two pages of photocopied photographs marked

pages 1 and 1-A, and two loose photographs, all offered into

evidence by the claimant at the hearing, have been

designated by the Court Reporter as Claimant’s Exhibit 1-A

and are bound behind Claimant’s Exhibit 1 in the hearing

transcript received from the Court Reporter.

DISCUSSION

The claimant, Darlene Brown, sustained an admittedly

compensable trip and fall injury while working for Family

Dollar Stores on June 17, 2008.  Photographs in evidence

document abrasions to the left side of Ms. Brown’s face that

she sustained in the fall when her head hit the floor. (C.

Exh. 1-A) At present, Ms. Brown seeks an award of benefits

for facial scarring that she contends she sustained as a

result of the fall.  In addition, Ms. Brown contends that
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1The Form AR-2 dated December 10, 2008, in the record
is not clear on what basis the respondents felt that Ms.
Brown’s symptoms were not work related after December 5,
2008.  Perhaps the respondents learned in December of 2008
that Dr. Bruce Safman had been treating Ms. Brown for
myofascial pain, diagnosed as fibromyalgia, since December
of 2006.  (C. Exh. 1 p. 6) Perhaps the respondents learned
in December of 2008 that, prior to Dr. Safman’s treatment
beginning in December of 2006, Ms. Brown was prescribed
hydrocodone for pain for approximately four or five years by
her regular treating physicians at Ark-La-Tex in Texarkana.
(C. Exh. 1 p. 6; T. 89) Notably, when Dr. Safman first
examined Ms. Brown in December of 2006, approximately 18
months before her fall at issue, Dr. Safman reported
tenderness over Ms. Brown’s upper trapezius muscles, along
the sternocleidomastoid muscles, along the vertebral border
of the scapula, the sternocostal joints, the periarticular
structures of the shoulders, the right elbow, both hips and
both knees. (C. Exh. 1 p. 6) 

she injured her right hand, her right shoulder, her neck,

her back, and both knees in the fall.  

The respondents provided Ms. Brown approximately six

months of medical treatment and follow up until December 5,

2008, after which the respondents contended Ms. Brown’s

complaints are not related to her employment.1 (C. Exh. 1 p.

81)  Ms. Brown, using her husband’s Tricare health

insurance, then underwent approximately four years of

medical treatment at her own expense prior to a hearing on

December 6, 2012, to determine what benefits for workers’

compensation that she is entitled to.  Her surgical

treatment in those four years has included an arthroscopic

surgery to her right knee performed on July 14, 2009, a

right knee replacement surgery performed on October 19,

2010, and a left knee replacement performed on September 20,

2011. (C. Exh. 1 p. 128, 181, 195) Ms. Brown underwent
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radiofrequency neurolysis of the median branch nerves

innervating the facet joints at three levels of her lumbar

spine on June 19, 2012. (C. Exh. 1 p. 249) A right shoulder

MRI performed on February 13, 2009, also indicated the

presence of a rotator cuff tear and other abnormalities. 

(C. Exh. 1 p. 92-93, 107) However, Ms. Brown had not had any

specific documented treatment for that shoulder in the

approximately four years between the MRI and the hearing. 

Issue 1: Compensation For Facial Disfigurement

     There appears to be no dispute that Ms. Brown sustained

compensable contusions and abrasions to her face when her

face hit the floor in her fall at work.  The abrasions and

contusions are documented in the contemporaneous medical

reports and are obvious in the contemporaneous photographs

offered in evidence. (C. Exh. 1 p. 21, 22; C. Exh. 1 -A) The

issue presently before the Commission is the degree of

disfiguring facial scarring, if any, that Ms. Brown

experienced after those abrasions and contusions healed.

Arkansas Code Annotated Section 11-9-524 provides:

(a) The Workers’ Compensation Commission shall award
compensation for serious and permanent facial or head
disfigurement in a sum not to exceed three thousand
five hundred dollars ($3,500).

(b) No award for disfigurement shall be entered until
twelve months after the injury. 

In the present case, Ms. Brown did not require any

stitches at the hospital for the facial abrasions that she

experienced when she fell in 2008, and this examiner
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detected no scars, blemishes, discoloration, or other

indications of possible disfigurement in the two photographs

taken in 2012 in Claimant’s Exhibit 1-A, or while observing

Ms. Brown with her glasses off on the witness stand at the

hearing conducted on December 6, 2012, in either of the

areas of her face where she believes that disfigurement

exists.  Under these circumstances, the claimant has failed

to establish that she sustained any degree of compensable

facial disfigurement.        

Issue 2: Extent Of Other Compensable Physical Injuries

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Montgomery v. J & J Lumber Co., 2011 Ark.

App. 129, ___ S.W.3d ___.

With regard to the causation requirement, a claimant is

not required to establish the causal connection between a

work-related incident and an injury by either expert medical
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opinion or objective medical evidence.  See Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  In

fact, the Arkansas Courts have long recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a

reasonable period of time following the incident so that the

injury is logically attributable to the incident, where

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

263 (1962); Harris Cattle Company v. Parker, 256 Ark. 166,

506 S.W.2d 118 (1974).  However, if the disability does not

manifest itself until months after the accident, so that

reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

In addition, the Arkansas Courts have long recognized

that a preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. Jim

Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607, 120

S.W.3d 160 (2003).
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In the present case, the only physician to render an

opinion for either party on the cause of Mr. Brown’s various

medical problems is Dr. John Ferrell, the orthopedic

specialist who has performed Ms. Brown’s three knee

surgeries.  In June of 2009, one month before he performed

the first right knee surgery, Dr. Ferrell responded to an

inquiry from Mr. Giles, Ms. Brown’s attorney, as to whether

Ms. Brown sustained either a new injury or an aggravation of

a preexisting condition to either her right shoulder or her

right knee in the fall that occurred in 2008. (C. Exh. 1 p.

121) 

Dr. Ferrell opined that the fall probably strained Ms.

Brown’s neck and back.  Dr. Ferrell also opined that the

fall caused Ms. Brown’s present symptoms in her right knee

and right shoulder because they were both not symptomatic

before the fall. (C. Exh. 1 p. 125)       

A. Left Knee And Right Knee

I do not find Dr. Ferrell’s opinion rendered in June of

2009 persuasive regarding the cause of Ms. Brown’s right

knee symptoms, and I find on this record for the following

reasons that Ms. Brown has failed to establish that either

her left knee complaints or her right knee complaints are

causally related in any way to her 2008 fall.

First, whereas Dr. Ferrell indicated in June of 2009

that Ms. Brown’s right knee was asymptomatic before her fall

in June of 2008, I note again that Dr. Safman recorded Ms.



9DARLENE BROWN - F808000

Brown having pain in both knees when he first evaluated her

for myofascial pain on December 13, 2006. (C. Exh. 1 p. 6)

Second, Ms. Brown testified in a 2011 deposition that

she had ongoing knee problems after the fall and that her

treating physicians at Ark-La-Tex, and Dr. Burt, her first

treating orthopedist, knew about those problems. (R. Exh. 1

p. 26, 29) However, this examiner can find not a single

reference to Ms. Brown’s right knee in fifty pages of

medical records over the six month period between Ms.

Brown’s fall in June of 2008 and the end of her authorized

medical treatment in December of 2008. (C. Exh. 1 p. 21 -

77) The only references to “knee” or “left knee” in that

same six month period are the initial emergency room report

indicating that Ms. Brown’s chief complaint was “face, head,

neck, back and knee” and a chief complaint three days later

of “neck and lower back pain the worst, L cheek pain,

headaches and L knee pain.” (C. Exh. 1 p. 21, 33) 

During those first six months, Ms. Brown did not

undergo any testing to either knee.  She did not receive any

documented treatment to either knee, nor was she diagnosed

with any type of injury to either knee by any physician. 

The first physician to make any reference relevant to Ms.

Brown’s right knee was Dr. Safman, who recorded on

January 7, 2009, i.e. seven months after the fall at work,

that Ms. Brown had pain and crepitance in both knees. (C.

Exh. 1 p. 83)
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Third, Ms. Brown prepared a written history for Dr.

Burt’s office for her initial consultation on July 25, 2008. 

Notably, in that explanation Ms. Brown identified having hit

in the fall her left knee, her right hand, and the left side

of her face, with no reference whatsoever to hitting her

right knee, which Ms. Brown now asserts that both Ark-La-Tex

and Dr. Burt knew about. (C. Exh. 1 p. 61) This examiner is

hard pressed to understand how either Ark-La-Tex or Dr. Burt

would know about an alleged traumatic right knee injury when

even Ms. Brown’s own written account prepared over one month

after the fall makes no reference to having sustained any

type of trauma to her right knee. 

Fourth, I note that, whereas Dr. Ferrell in June of

2009 attributed Ms. Brown’s right knee symptoms to a fall in

June of 2008, in fact, Dr. Ferrell would ultimately perform

similar right knee and left knee replacements in 2010 and

2011 respectively.

In summary, given the complete lack of reference to Ms.

Brown’s right knee in any of her medical reports or in her

own written statement during the first six months after the

fall, I find that Ms. Brown has failed to establish by a

preponderance of the evidence that she sustained right knee

trauma or a right knee injury in her fall at work on

June 17, 2008.  Because of the similarity of Ms. Brown’s

left knee symptoms and her right knee symptoms when first

documented by Dr. Safman seven months after the fall, and
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the lack of any mention of any left knee symptoms after June

of 2008 until January of 2009, I find that Ms. Brown has

also failed to establish that her fall on June 17, 2008,

injured her left knee.

Because I find that Ms. Brown has failed to establish

by a preponderance of the credible evidence that she

sustained either a compensable left knee injury or a

compensable right knee injury, I find that Ms. Brown has

also failed to establish that the left knee treatment and

the right knee treatment documented in the medical record is

reasonably necessary in connection with her compensable

injuries. 

B.  Neck and Back

In the present case, I find that Ms. Brown has failed

to establish that her alleged neck injury or her alleged

back injury is supported by objective medical findings or

that her neck and back complaints have at any time been

causally related to her fall on June 17, 2008.

When comparing the nature of Ms. Brown’s alleged

injuries with the objective findings in the record, I note

the respondents paid for an MRI of Ms. Brown’s cervical

spine and of her lumbar spine in July of 2008, and no

physician has diagnosed or treated in 2008, 2009, or 2010,

any acute abnormality identified from those tests.  

Dr. Randall Brewer, a pain specialist, began treating

Ms. Brown in October of 2011, and in June and July of 2012,
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Dr. Brewer performed a radiofrequency neurolysis of the

medial branch nerves innervating each side of the lower

three facet joints in Ms. Brown’s lumbar spine. (C. Exh. 1

p. 249-250) The claimant contends that Dr. Brewer’s

treatment is related to her 2008 fall.

In considering the claimant’s contention, I note that

the lumbar MRI performed on July 10, 2008, in fact

documented the presence of hypertrophy of the bilateral

posterior facet joints at the L3-4, L4-5, and L5-S1 levels

of Ms. Brown’s spine. (C. Exh. 1 p. 52) Therefore, the 2008

MRI objectively documents the presence of facet arthropathy

diagnosed by Dr. Brewer in performing his 2012 neurolysis

treatment. (C. Exh. 1 p. 249)  However, there is no evidence

in the record that Ms. Brown’s fall on June 17, 2008, caused

an arthropathy to a single facet joint, much less to six

facet joints.  

In addition, Dr. Safman’s records indicate that Ms.

Brown complained of low back pain and/or neck pain

periodically between December of 2006 and June of 2008 when

she fell.  Specifically, Dr. Safman documented in treating

Ms. Brown before her fall (1) tenderness over the upper

trapezius muscles on December 13, 2006; (2) tenderness in

her lumbar spine on December 27, 2006; (3) slight tenderness

in the lower lumbar spine on January 24, 2007; (4)

tenderness in the region of the right sacroiliac and right

piriformis on March 7, 2007; (4) tenderness in the upper and
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mid trapezius muscles on June 27, 2007; (5) pain and

tenderness in the upper trapezius muscles and the lower

lumbar spine on August 22, 2007; (6) cervical pain and

tenderness in the upper trapezius muscles on September 19,

2007; (7) tenderness in the sacroiliac joints and the upper

trapezius muscles on January 24, 2008; (8) a lot of upper

trapezius and lower lumbar pain on February 20, 2008; (9) a

lot of left upper trapezius pain and tenderness on March 19,

2008; and (10) a lot of upper trapezius pain and pain in the

lower lumbar spine on May 14, 2008 (C. Exh. 1 p. 6, 7, 9,

10, 13, 14, 16, 17, 18, 19) 

While I note that Ms. Brown was not reporting any

significant trapezius or lumbar pain when she saw Dr. Safman

on June 13, 2008, three days before her fall, I note that

Ms. Brown the previous month had undergone trigger point

injections on May 14, 2008, “as she was having a great deal

of tenderness in the upper trapezius muscles and lower

lumbar paravertebral muscles.” (C. Exh. 1 p. 19, 20) Dr.

Safman also started Ms. Brown that same day on Zanaflex for

muscle spasm, in addition to her other prescribed

medications for fibromyoagia.   

In concluding that Ms. Brown has failed to establish

that her diagnosed neck and low back strain are supported by

objective findings, I am aware of the June 17, 2008,

notation of “muscle spasm” indicated in the trapezius area

of Ms. Brown’s neck. (C. Exh. 1 p. 23) I have also
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considered Ms. Brown’s prescription for Flexeril on June 20,

2008. (C. Exh. 1 p. 33) However, in light of Ms. Brown’s

numerous documented neck and low back complaints before her

fall, her documented prescription for Zanaflex for muscle

spasms one month before her fall, and the lack of any acute

findings on the cervical and lumbar MRIs and x-rays in the

hearing record, I find that neither the observed muscle

spasms on June 17, 2008, or the prescription for Flexeril on

June 20, 2008, support Ms. Brown’s diagnosed lumbar strain

and cervical strain after the fall since she was already on

muscle spasm medication before the fall.  In light of her

documented preexisting neck and low back complaints, I find

that Ms. Brown has also failed to establish by a

preponderance of the credible evidence that any of her

cervical and lumbar complaints after June 17, 2008, are

causally related to the trip and fall that she experienced

at work that day.

C.  Right Shoulder

However, I find that Ms. Brown has established by a

preponderance of the credible evidence that she sustained a

compensable right shoulder injury in the fall on June 17,

2008.  By all contemporaneous accounts, Ms. Brown did land

on her right hand in the fall. (C. Exh. 1 p. 21, 24, 26, 33) 

     Although there is no mention of Ms. Brown’s shoulder at

Wadley Hospital emergency room on June 17, 2008, or at Ark-

La-Tex on June 20, 2008, Ms. Brown was clearly aware of some
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type of shoulder problem during her first follow-up at Ark-

La-Tex on June 24, 2008, one week after her fall, at about

the time that she had returned to work. (C. Exh. 1 p. 42) In

addition, Dr. Safman specifically mentioned Ms. Brown’s

right shoulder during his evaluation of her on July 11,

2008. (C. Exh. 1 p. 53) Dr. Burt, the first orthopedist to

evaluate Ms. Brown on July 25, 2008, diagnosed Ms. Brown, in

part, with a sprain/strain of her right shoulder without a

fracture. (C. Exh. 1 p. 59, 63) Although Dr. Burt’s follow-

up reports in September and October make no mention of Ms.

Brown’s shoulder, Dr. Burt indicated on December 5, 2008,

that Ms. Brown was having continued soreness in her right

shoulder due entirely to lifting and pushing heavy objects.

(C. Exh. 1 p. 76) 

When the respondents denied Ms. Brown additional

medical care through Dr. Burt as of the December 5, 2008,

office visit, Ms. Brown underwent her right shoulder MRI in

February of 2009, and was referred by her family doctor to a

new orthopedist, Dr. Ferrell, who diagnosed from the right

shoulder MRI: AC arthritis, bone spurring, a rotator cuff

tear and bicipital ganglion. (C. Exh. 1 p. 107)  Dr.

Ferrell’s diagnosis of a rotator cuff tear is supported by

objective MRI findings of a small full thickness tear of the

right supraspinatus tendon. (C. Exh. 1 p. 92) 

I find that the ongoing medically documented right

shoulder symptoms in the medical record beginning one week
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2An Ark-La-Tex report from June 20, 2008, contains the
handwritten terms “tenderness” and “ecchymosis” in the
vicinity of the handwritten body parts: Neck Low Back & Rt
Wrist Lt Knee Left Eye.  (C. Exh. 1 p. 34) However, by the
exact placement of the words on the report and their
grouping, I understand (consistent with the Wadley Hospital
notations three days earlier) that “ecchymosis” was in
reference to the left eye, and “tenderness” was in reference
to the neck, low back, right wrist, and left knee.

after Ms. Brown’s fall support Dr. Ferrell’s opinion that

Ms. Brown’s rotator cuff tear is probably related to her

fall. (C. Exh. 1 p. 125) Based on those documented ongoing

right shoulder complaints and Dr. Ferrell’s opinion on

causation regarding the cause of the rotator cuff tear, I

find that Ms. Brown has established by a preponderance of

the evidence a causal connection between her fall onto her

right hand on June 17, 2008, and the right shoulder rotator

cuff tear indicated by MRI on February 13, 2009.

D.  Right Hand

Ms. Brown’s right hand x-rays at Wadley Hospital on the

day of the fall did not indicate any acute abnormality. (C.

Exh. 1 p. 26) One report that same day appears to note the

presence of tenderness (“T”) in an area on the palm side of

Ms. Brown’s right hand.  However, a medical notation of

“tenderness” is not an objective medical finding.  Kimbrell

v. Arkansas Dept. Of Health, 66 Ark. App. 245, 989 S.W.2d

570 (1999).  There are no notations on the Wadley Hospital

reports, or in any subsequent reports,2 of objective

findings of a right hand injury such as contusion, swelling,

laceration, ecchymosis or abrasion. As far as this examiner
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can decipher, none of Ms. Brown’s 2008 medical reports after

June 20, 2008, make any reference to reported right hand

symptoms.

On this record, I find that Ms. Brown has failed to

establish the existence of a right hand injury with medical

evidence supported by objective findings.     

Issue 3: Reasonably Necessary Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period
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ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

A.  Treatment Before January 1, 2009

I find that Ms. Brown has failed to establish that

either her treatment in dispute at Ark-La-Tex between

July 25, 2008, and December 8, 2008, or her chiropractic

treatment in the record was reasonably necessary in

connection with her compensable shoulder injury.  It appears

to this examiner that the Ark-La-Tex reports from

September 12, 2008; September 22, 2008; October 20, 2008;

and December 8, 2008, deal primarily with Ms. Brown’s chest

and/or sinus problems - apparently sinusitis, bronchitis,

and shortness of breath related to an upper respiratory

infection. (C. Exh. 1 p. 69, 70, 73, 79-80)

Ms. Brown was referred by Ark-La-Tex to Dr. Raker, a

chiropractor, to evaluate and treat her neck and back

complaints. (C. Exh. 1 p. 36) Because I find that Ms. Brown

has failed to establish that she sustained a compensable

neck injury or a compensable low back injury, I find that

Ms. Brown has failed to establish that the chiropractic

referral was reasonably necessary treatment in connection

with her compensable injuries.

B.  Treatment After January 1, 2009

Because I find that the claimant sustained a

compensable right shoulder injury, I find that her referral

from Ark-La-Tex to Dr. Ferrell, her right shoulder MRI, and
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her evaluations by Dr. Ferrell, to the extent those

evaluations relate to her right shoulder, were reasonably

necessary to treat her compensable injury. 

Because I find that the claimant failed to establish

that she sustained a compensable low back injury or a

compensable knee injury, I find that Dr. Ferrell’s treatment

for the claimant’s knees, and Dr. Brewer’s treatment for her

low back, has not been reasonably necessary in connection

with her compensable injuries and will not in the future be

reasonably necessary in connection with her compensable

right shoulder and facial injuries.

With regard to future medical treatment for the

claimant’s compensable facial abrasions and her compensable

right knee injury, the photographs and medical reports in

evidence indicate that the claimant’s facial abrasions

resolved without complication, and that no additional

medical treatment will be reasonably necessary to treat

those injuries.  With regard to the claimant’s compensable

right shoulder injury, the medical record indicates that Dr.

Ferrell has discussed with Ms. Brown a surgical option to

treat her right shoulder.  However, as recently as March 21,

2011, Dr. Ferrell indicated that Ms. Brown does not want

operative treatment for her right shoulder. (C. Exh. 1 p.

189) Dr. Ferrell has not proposed any alternative or

additional right shoulder treatment.  Consequently, I make

no finding as to what additional right shoulder treatment,
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if any, will be reasonably necessary to treat the claimant’s

compensable right shoulder injury.

Issue 4: Temporary Disability Compensation From        
               February 17, 2009, Through March 8, 2009, And 
               From October 19, 2010, Until February 17, 

2012

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, I find that the claimant has

failed to establish by a preponderance of the evidence that

either her off work status in early 2009 or her off work

status from late 2010 to early 2012 is attributable to her

compensable right shoulder injury.

With regard to the October of 2010 to February of 2012

period, I note that this period of requested temporary

disability coincides with the healing period for Ms. Brown’s

two knee replacement surgeries and is clearly not related to

her compensable facial abrasions or her compensable right

shoulder injury.

I find based on the ambiguous evidence presented that

the claimant has also failed to establish that her short
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period off of work in early 2009 was caused by either her

compensable facial abrasions or her compensable right

shoulder injury.  In this regard, I note that Ms. Brown’s

chief physical complaint, when she presented to Ark-La-Tex

and was placed in off work status on February 17, 2009, was

“Aching from head to toes.” (C. Exh. 1 p. 98) When asked in

a deposition on January 11, 2011, why she stopped working in

early 2009, Ms. Brown at first testified that it was because

her knees had become so bad that it was too painful to be on

them. (R. Exh. 1 p. 22) Ms. Brown later testified that she

stopped working at Family Dollar Stores because she could no

longer bear the pain of her knees and her shoulder. (R. Exh.

1 p. 45) Ms. Brown agreed at the 2012 hearing that she was

given a work statement from Ark-La-Tex because of her

complaints and her test results.  The off work statement

from Ark-La-Tex dated February 17, 2009, indicates that Ms.

Brown was to remain off work until an orthopedic evaluation. 

(C. Exh. 1 p. 100) The off work statement from Mid South

Orthopaedics dated February 26, 2009, includes on it both a

diagnosis of rotator cuff tear and a diagnosis of knee

effusion. (C. Exh. 1 p 103) I note again that Ms. Brown has

subsequently undergone three surgeries on her knees but has

never undergone any treatment of any type for her diagnosed

rotator cuff after being diagnosed with a rotator cuff tear

in her shoulder by Dr. Ferrell on or about February 26,

2009.
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I also note that Ms. Brown continued working as a

checker after her shoulder injury sustained in June of 2008,

but stopped working shortly after her employer required her

to take her stool home and stand while she worked. (R. Exh.

1 p. 21, 23-24, 28) Ms. Brown testified that she could have

continued working as a cashier at Family Dollar Stores if

she had been allowed to use a stool. (R. Exh.1 p. 23)  

Ms. Brown has failed to establish under these

circumstances that her right shoulder injury caused her to

be off work for the period from either February 17, 2009,

through March 8, 2009, or from October 19, 2010, until

February 17, 2012.  The greater weight of the evidence

indicates that it was Ms. Brown’s knee problems, not her

right shoulder injury, that prevented her from working for

both periods at issue.

Issue 5: Permanent Impairment And Permanent Disability  
              For Compensable Right Shoulder Injury

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Arkansas Code Annotated § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical
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disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

However, to be entitled to any wage loss disability in

excess of permanent physical impairment, the claimant must

first prove by a preponderance of the evidence that she

sustained a permanent physical impairment as a result of the

compensable injury.  Wal-Mart Stores, Inc. v. Connell, 340

Ark. 475, 10 S.W.3d 727 (2000).
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Benefits for permanent impairment must be based on an

impairment rating using the AMA Guides to the Evaluation of

Permanent Impairment (4th ed. 1993).  The Commission may

review the Guides  even if the Guides are not in the record,

and the Commission may determine its own impairment rating

under the Guides, rather than simply assessing the validity

of impairment ratings assigned by doctors.  Avaya v. Bryant,

82 Ark. App. 273, 105 S.W.3d 811 (2003).

In addition, benefits for permanent anatomical

impairment shall be awarded only if the claimant’s

compensable injury is the major cause of the impairment at

issue.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The

provisions of Ark. Code Ann § 11-9-102(4)(F)(ii)(b) do not

apply in determining a claim for permanent anatomical

impairment.  Michael v. Keep & Teach, Inc., 87 Ark. App. 48,

185 S.W.3d 158 (2004).  Major cause means more than 50% of

the cause.  Ark. Code Ann. § 11-9-102(14).

A determination of the existence and extent of physical

impairment must also be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,
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straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii). 

In the present case, Dr. Rodney Caldwell performed an

impairment evaluation on Ms. Brown on May 3, 2012, and

assessed a 7% impairment to the body as a whole due to her

right shoulder, a 50% impairment to her right knee, and a

37% impairment to her left knee. (C. Exh. 1 p. 223) 

Because Ms. Brown has failed to establish by a

preponderance of the evidence that she sustained either a

compensable left knee injury or a compensable right knee

injury on June 17, 2008, Ms. Brown has also failed to

establish that a compensable injury was the major cause of

her knee impairments calculated by Dr. Caldwell. 

Consequently, I find that Ms. Brown has failed to establish

that she is entitled to workers’ compensation benefits for

the impairment to her knees following knee replacement

surgery.

With regard to Ms. Brown’s right shoulder impairment,

she sustained a compensable rotator cuff tear in that

shoulder, and the tear has never been treated surgically. 

The existence and extent of the tear are supported by

objective medical findings contained in the right shoulder

MRI performed on February 13, 2009. (C. Exh. 1 p. 92-93)  

Dr. Caldwell’s shoulder impairment analysis is pursuant

to the appropriate tables of the fourth edition of the
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Guides adopted by the Full Commission for determining

shoulder impairment based on range of motion deficits. (C.

Exh. 1 p. 234) Dr. Caldwell’s testing and calculations using

the criterial of the Guides indicate that Ms. Brown has

sustained an impairment of 12% to the shoulder equivalent to

a 7% impairment to the body as a whole, and Dr. Caldwell’s

mathematics appears to this examiner consistent with his

reported data.

Dr. Caldwell’s report does not indicate whether Dr.

Caldwell performed passive range of motion testing or

instead performed active range of motion testing.  The

Arkansas Court of Appeals has held that passive range of

motion testing is an objective finding, but active range of

motion testing is not an objective finding.  Hayes v.

Wal-Mart Stores Inc., 71 Ark. App. 207, 29 S.W.3d 751

(2000).  However, the Court has also concluded that, if the

allegation of permanent physical impairment is supported by

objective and measurable findings, then the Commission must

also consider the credibility of relevant subjective

evidence as well in assessing permanent impairment. 

Singleton v. Pine Bluff, 97 Ark. App. 59, 244 S.W.3d 709

(2006).  In Patricia Street v. St. John’s Hospital, Full

Workers’ Compensation Commission, Opinion filed April 12,

2010 (F800985), the Commission relied on a physician’s

evaluation assigning impairment for reflex sympathetic

dystrophy using the applicable subjective criteria provided
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for in the fourth edition of the Guides for rating reflex

sympathetic dystrophy where objective and measurable medical

findings supported the reflex sympathetic dystrophy being

rated.

In the present case, the tables of chapter 3 of the

fourth edition of the Guides are based on the use of active

range of motion testing, and the tables used by Dr. Caldwell

are located in chapter 3.  (See Guides, 4th Ed., pgs. 3/14,

3/15 and 3/41-45)  Consequently, I find, consistent with

Singleton and Street, that the 7% impairment calculated by

Dr. Caldwell is consistent with the provisions of Commission

Rule 099.34, and that the objective MRI findings in evidence

satisfy the requirements of Ark. Code Ann. § 11-9-

704(c)(1)(B).

I also find that Ms. Brown’s compensable shoulder

injury is the major cause of the 7% impairment assigned by

Dr. Caldwell for that shoulder.  In reaching that

conclusion, I have considered the evidence cited herein that

Ms. Brown had persistent trapezius muscle tenderness

associated with her diagnosed fibromyalgia long before her

2008 fall at work.  However, none of Dr. Safman’s records

indicate that her fibromyalgia caused Ms. Brown to

experience decreased range of motion in her right shoulder

either before or after her 2008 fall.  In addition, none of

the medical records in evidence indicate that fibromyalgia

either caused or contributed to Ms. Brown’s rotator cuff
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tear or otherwise in some way rendered her more susceptible

to having a rotator cuff tear were she to fall and land on

the hand of her right upper extremity.  Consequently, on

this record, the evidence preponderates that Ms. Brown’s

compensable rotator cuff tear sustained in her fall, rather

than her preexisting fibromyalgia or any other medical

abnormality, is the major cause of the impairment measured

by Dr. Caldwell.

With regard to the factors to be considered in

determining permanent disability in excess of impairment, I

note that Ms. Brown is currently 56 years old.  She only

completed the eleventh grade in school, but obtained a GED

and attended one year of college. (T. 12-13) She remained

off work for a significant portion of her adult life while

raising her children, but returned to work when her husband

retired to a fixed income. (T. 78) 

At Family Dollar Store, Ms. Brown earned $7.50 per hour

as an assistant manager working 30 - 37 hours per week. (T.

14-15) Her prior work experience includes working as a

switchboard operator for Southwestern Bell Telephone,

stocking at Wal-Mart, waitressing, and working for the

Census Bureau. (T. 48, 78; R. Exh. 1 p. 13-16) In 2009, Ms.

Brown returned to work for a period for the Census Bureau

working close to 40 hours per week at $11.00 per hour

starting out. (T. 49)
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After considering Ms. Brown’s age, education, work

experience, her post-injury earning, and all other relevant

factors, I find that Ms. Brown has sustained a 3% impairment

to wage earning capacity due solely to her compensable

shoulder injury exclusive of any additional impairment to

her earning capacity that she may experience as a result of

her knees and/or her back.

In considering the effects of her rotator cuff tear

injury on Ms. Brown’s future earning capacity, I find

credible Ms. Brown’s 2011 testimony that she could not

return to the recovery or the shelf stocking portions of her

Family Dollar Store job with her current shoulder problems.

(R. Exh. 1 p. 24) In addition, I note that Ms. Brown is

right hand dominant, and that she would appear to be limited

to using her left hand to engage in any one-handed frequent

repetitive lifting or grasping at arm’s length that might be

required of a waitress or a cashier.

However, in assigning Ms. Brown only a 3% impairment to

her wage earning capacity caused by her right shoulder

injury, I note that Ms. Brown has no specific limitations in

using her left arm, and Ms. Brown has estimated that she can

carry a maximum of 15 - 20 pounds when she and her husband

are moving horse feed. (T. 67) I also note that Ms. Brown

has prior sedentary work experience both for the Census

Bureau and for the telephone company.  Finally, I note that

Ms. Brown has to date elected not to have shoulder surgery,
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notwithstanding her three other surgeries using her

husband’s Tricare insurance, and I note that Ms. Brown has

available medication, patches, and gels for shoulder pain

relief when necessary. (T. 68)  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employer/employee/carrier relationship existed
as of June 17, 2008, when the claimant sustained a
compensable injury.

3. The respondents accepted the injury as compensable
and paid some medical.

4. The claimant was initially off work for the period 
of June 18, 2008, through June 24, 2008.

5. The claimant returned to restricted duty effective
June 25, 2008.

6. The claimant’s last date of employment with Family
Dollar Stores would have been February 16, 2009. 

7. The claimant’s average weekly wage was $255 and
her corresponding compensation rates are $170 for
temporary total disability and $154 for permanent
partial disability.

8. The claimant has established by a preponderance of
the evidence that she sustained compensable facial
injuries and a compensable right shoulder in her
fall on June 17, 2008.

9. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable injury to her left knee, her right
knee, her neck, her low back, or her right hand in
her fall on June 17, 2008.

10. The claimant has failed to establish by a
preponderance of the evidence that she sustained
any facial disfigurement as a result of her facial
injuries sustained on June 17, 2008.

11. The claimant has failed to establish by a
preponderance of the evidence that either her
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compensable facial injuries or her compensable
right shoulder injury caused any period of
temporary disability at issue in this claim. 

12. The claimant has established by a preponderance of
the evidence that her referral from Ark-La-Tex to
Dr. Ferrell, her right shoulder MRI, and her
evaluations by Dr. Ferrell, to the extent those
evaluations relate to her right shoulder, were
reasonably necessary to treat her compensable
injury.  The claimant has failed to establish that
any other medical treatment currently at issue in
this claim for her other medical conditions has
been or will be reasonably necessary in connection
with her compensable injuries.

13. The claimant is entitled to benefits for a 7%
permanent anatomical impairment rated to the body
as a whole, and an additional 3% permanent
disability due to wage loss, caused by her
compensable right shoulder injury.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-



32DARLENE BROWN - F808000

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


