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Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE
DOUTHIT in Little Rock, Pulaski County, Arkansas.

Claimant, MS. ANGELA BROWN, was unrepresented and appeared prose.

The respondents were represented by HONORABLE KENNETH BUCKNER,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 18, 2013, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter

on February 19, 2013, and a Prehearing Order was filed on that same date.

A copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
relevant times, including February 3, 2012.
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3) Claimant’s average weekly wage of $485.93 per week would
entitle her to compensation rates of $324.00 per week for
temporary total disability and $243.00 per week for permanent
partial disability.

4) The respondents have controverted this claim in its entirety.

5) The claimant did sustain a fall while coming into work on
February 3, 2012.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable back injury by
specific incident on February 3, 2012.

2) If compensability is overcome, claimant’s entitlement to all
associated medical benefits and temporary total disability
benefits from September 27, 2012, through October 14, 2012,
must be determined.

At the full hearing, the claimant contended she sustained a

compensable back injury on February 3, 2012, while walking into work.  She

slipped on a wet floor and suffered a compression fracture at T12.  Claimant

contends entitlement to all associated medical treatment and temporary total

disability benefits.

The respondents contended at the full hearing that the claim is not

compensable because at the time of the claimant’s fall she was not

performing employment related services as required by the Act.  Even if

compensable, claimant was released by Dr. Bruffett to return to work on

October 15, 2012, with no restrictions.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the
evidence that she sustained a compensable back injury by
specific incident on February 3, 2012.

4) Since the claimant has failed to meet her burden of proof with
regard to compensability, the other issues outlined herein are
rendered moot.

DISCUSSION

The claimant testified that she slipped and fell as she was entering the

workplace for the respondent employer on February 3, 2012.  The claimant

testified her work shift would normally start at 7:00 a.m. and on February 3,

2012, she arrived at “maybe 6:57, 6:58.”  (T. p. 11, line 2)  The claimant

testified as she opened the door to enter she stepped on a tile floor that was

wet and her feet went out from under her.  The claimant testified she never

actually made it to her office because the fall took place as she entered the
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workplace from outside.  (T. p. 10, lines 17-18)

The claimant testified that the day after her fall she reported to her

supervisor that she needed to go to the doctor.  The claimant testified that she

was sent for medical treatment regarding her back.  At the full hearing,

respondents acknowledged the claimant did fall while entering the workplace

on February 3, 2012, and has objective medical findings of a back injury.  The

sole issue to be determined by the Commission is whether the claimant was

performing employment services at the time of her fall on February 3, 2012.

The claimant contends she was performing employment services at the time

of her fall and respondents contend employment services were not being

performed at the time of claimant’s fall on February 3, 2012.

ADJUDICATION

In order for an accidental injury to be compensable, it must arise out of

and in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i).

Compensable injury does not include an injury which was inflicted upon the

employee at a time when employment services were not being performed.

Ark. Code Ann. § 11-9-102(4)(B)(iii).  An employee is performing employment

services when he or she is doing something that is generally required by his

or her employer.  Dairy Farmers of America, Inc. v. Coker, 98 Ark. App. 400,

255 S.W.3d 905 (2007).  We use the same test to determine whether an

employee is performing employment services as we do when determining
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whether an employee is acting within the course and scope of employment.

Pifer v. Single Source Transportation, 347 Ark. 851, 69 S.W.3d 1 (2002).  The

test is whether the injury occurred within the time and space boundaries of

employment, when the employee was carrying out the employer’s purpose or

advancing the employer’s interests, directly or indirectly.

Prior to Act 796 of 1993, the premises exception to the going and

coming rule provided that, although an employee at the time of injury had not

reached the place where his job duties were discharged, his injury was

sustained within the course and scope of his employment if the employee was

injured while on the employer’s premises or on nearby property either under

the employer’s control or so situated as to be regarded more constructively a

part of the employer’s premises.  Hightower v. Newark Public School System,

57 Ark. App. 159, 943 S.W.2d 608 (1997).  In Hightower, however, the Court

of Appeals held that the statutory requirement of the 1993 Act that an

employee must be performing employment services at the time of the injury

eliminated the premises exception to the going and coming rule.

In the instant case, the claimant was injured while slipping on a wet

floor as she entered the workplace in a common area of the building, but

before she reached her work station to begin work.  The claimant’s injury may

have been compensable under the former premises exception, but the critical

inquiry under current law is whether she was performing employment services
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when the injury occurred.  See Moncus v. Billingsley Logging, 366 Ark. 383,

235 S.W.3d 877 (2006).  In the case at hand, I find that the claimant had not

reached her work station and was not performing employment services at the

time of her fall on February 3, 2012.  At the time of the claimant’s fall, she was

not performing any of her work duties nor did she have any work

responsibilities at the time of her fall.  Therefore, I find that the claimant was

not advancing her employer’s interests either directly or indirectly at the time

of her fall as she entered the workplace on February 3, 2012.  This is similar

to Parker v. Comcast Cable Corp., 100 Ark. App. 400, 269 S.W.3d 391

(2007).  In Parker, the Court of Appeals affirmed the Commission’s finding

that the claimant did not prove she sustained a compensable injury.  In

Parker, the claimant’s accident occurred while she was in route to her work

station and had not signed in to begin her duties.  This case is similar to

Parker in that the claimant was in route to her office when she slipped and fell

in a common area.  The instant claimant’s accident occurred before her shift

began and before she was directly or indirectly advancing her employer’s

interests on February 3, 2012.  Therefore, I find the claimant has failed to

prove by a preponderance of the evidence that she sustained a compensable

injury while in the respondents’ employ on February 3, 2012.

ORDER

The claimant has failed to prove by a preponderance of the evidence
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that she sustained a compensable back injury by specific incident on

February 3, 2012.  Therefore, the above styled claim is hereby respectfully

denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


