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Case submitted on the record before ADMINISTRATIVE LAW JUDGE S.

DALE DOUTHIT in Little Rock, Pulaski County, Arkansas.

Claimant was represented by HONORABLE MATTHEW  L. LINDSAY,

Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 were represented by HONORABLE MELISSA WOOD,

Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE CHRISTY KING,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The following issues were submitted for a ruling on the record:  (1)

temporary total disability benefits from July 19, 2011, to a date yet to be

determined, plus attorney’s fees; (2) Additional medical treatment, and all

medical bills incurred after April 5, 2012; (3) maximum medical improvement

date, if any.  The record consists of (1) October 23, 2012, Prehearing Order

blue-backed hereto as Commission Exhibit 1; (2) the parties agreed



DEBRA BRADSHAW

G106281

-2-

stipulations blue-backed hereto as Joint Exhibit 1; (3) claimant’s attorney’s

brief and exhibits blue-backed hereto as Claimant’s Exhibit 1; and (4)

Respondent No. 1’s brief and exhibits blue-backed hereto as Respondents’

No. 1, Exhibit 1.

At the Prehearing conference, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The employee/employer/carrier relationship existed at all

relevant times, including July 19, 2011, when claimant sustained

compensable injuries to her low back, cervical spine, and right

shoulder.

3) Parties agree claimant’s average weekly wage of $844.62 would

entitle her to compensation rates of $563/$422 for temporary

total disability benefits and permanent partial disability benefits,

respectively.

4) If called to testify, claimant would testify that she has been

unable to work since July 19, 2011, and that she wants the

additional medical treatment recommended by Dr. Schlesinger.

Following the prehearing conference, the parties submitted joint

stipulations as evidenced in Joint Exhibit 1; however these stipulations were

identical to the stipulations contained in the Prehearing Order.

In summary, claimant contends entitlement to temporary total disability

benefits, additional medical treatment, and attorney’s fees.  Respondents No.

1 contended that claimant is not entitled to the additional benefits now being

requested in the form of temporary total disability benefits, additional medical
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treatment, or attorney’s fees.

DISCUSSION

The claimant sustained stipulated compensable injuries to her back,

neck, and right shoulder while lifting a cot that contained a patient on July 19,

2011.  At the time of her compensable injuries, claimant felt an immediate

onset of pain and felt a pop in her back.  Claimant was referred to Dr. Scott

Schlesinger who found the claimant to have “two disc protrusions and

herniations as well as a lateral recess stenosis at the right L4-5 zone, as well

as the central right L5-S1 zone.”  (Ex. No. 3 to Claimant’s Ex. No. 1)  Dr.

Schlesinger again recommended epidural steroid injections and conservative

treatment in reports dated September 28, 2011, October 7, 2011, and

January 23, 2012,  but his recommendations were never done.  (See Ex. Nos.

5, 7, and 8 to Claimant’s Exhibit No. 1)  

The claimant was seen for an independent medical evaluation by Dr.

Foox on April 5, 2012.  Dr. Foox found that no additional medical treatment

was warranted.  (See p. 10 of Ex. 1 to Respondents’ No. 1’s Ex. 1)  Dr. Foox

went on to find that the claimant’s condition had “plateaued” and that the

claimant could return to “light duty” work.  However, claimant contends she

has not been able to work since July 19, 2011.  Claimant contends entitlement
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to the temporary total disability benefits, additional medical benefits, and

attorney’s fees.  Respondents contend all appropriate benefits have

been paid.

ADJUDICATION

In claimant’s brief, she requests temporary total disability benefits from

July 19, 2011, to a date to be determined; however, on page 5 of Claimant’s

Brief it states “respondent’s [sic] did pay temporary total disability benefits

from 7/20/11 through 5/1/12.”  Since claimant acknowledges receipt of

temporary total disability benefits from July 20, 2011, through May 1, 2012,

it seems the real issue is whether the claimant is entitled to temporary total

disability benefits from May 1, 2012, to a date to be determined.  Temporary

total disability benefits for an unscheduled injury is that period within the

healing period in which the employee suffers a total incapacity to earn wages.

Ark. State Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).

In the case at hand, I find the claimant has failed to prove by a preponderance

of the evidence that she suffered a total incapacity to earn wages during the

period of temporary total disability benefits requested.  After a thorough

review of all the medical records contained in the record herein, it is clear that

no doctor opined that the claimant was totally unable to work.  In fact, as far

back as September 14, 2011, Dr. Schlesinger stated “I recommend light duty
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work if available at this point.”  (See Ex. No. 4 to Claimant’s Ex. No. 1)

Additionally, Dr. Foox in his April 5, 2012, report stated “She is certainly not

found to be totally disabled in any manner at all and could be back at work.

Because of her pain complaints in the absence of objective findings light-to-

medium duty would be appropriate for four weeks and then a reassessment.”

(See p. 11 of Ex. No. 1 to Respondents’ No. 1’s Ex. 1)  Although I do not find

that the claimant has reached the end of her healing period, I cannot find that

the claimant has proven by a preponderance of the evidence that she suffers

a total incapacity to earn wages from May 1, 2012, to a date to be determined.

Therefore, I find that the claimant has failed to prove by a preponderance of

the evidence that she is entitled to any additional temporary total disability

benefits.  

The claimant requests the additional medical treatment recommended

on multiple occasions by Dr. Schlesinger in the form of lumbar epidural

injections, post injection therapy protocol, a TENS unit, and lumbar traction

unit.  Employers must promptly provide medical services which are

reasonably necessary for treatment of compensable injuries.  Ark. Code Ann.

§ 11-9-508(a).  Injured employees, however, have the burden of proving by

a preponderance of the evidence that the medical treatment is reasonably

necessary for the treatment of the compensable injury.  Hamilton v. Gregory
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Trucking, 90 Ark. App. 248, 205 S.W.3d 181 (2005).  What constitutes

reasonably necessary treatment under the statute is a question of fact for the

Commission.  When assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, the Commission

analyzes both the proposed procedure and the condition it is sought to

remedy.  Deborah Jones v. Saba, Inc., Full Commission Opinion

December 13, 1989 (D511255).

In the present case, the claimant has primarily been treated by Dr. Scott

Schlesinger for her compensable injuries.  The medical records show that on

September 2, 2011, Dr. Schlesinger recommended “lumbar epidural

injections, postinjection [sic] therapy protocol, a TENS unit, and lumbar

traction unit.”  (See Ex. No. 3 to Claimant’s Ex. No. 1)  Following the

claimant’s visi t with Dr. Schlesinger on September 2, 2011, the medical

records show that Dr. Schlesinger issued several other reports still

recommending conservative treatment.  In some of those reports, Dr.

Schlesinger expresses his frustration with trying to get the epidural steroid

injections for the claimant.  In his January 23, 2012, report Dr. Schlesinger

states “I have been trying to treat this nice patient since September 2011 with

her complaint of neck and right arm pain as well as low back pain and right leg

pain.  I desired to schedule epidural injections of her lumbar spine and



DEBRA BRADSHAW

G106281

-7-

physical therapy.  Workers’ Compensation apparently rejected both.  I’m really

out of options on this nice lady as they will not let me treat her.”  (See Ex.

No. 8 to Claimant’s Ex. No. 1)  

Based upon my review of all the credible evidence now before the

Commission, I find that the claimant has proven by a preponderance of the

evidence that the additional medical treatment now recommended by Dr.

Schlesinger in the form of lumbar epidural injections, post injection therapy

protocol, a TENS unit, and lumbar traction unit to be reasonable, necessary,

and related to the claimant’s stipulated compensable injuries.  Therefore,

respondents are responsible for the additional medical treatment now

recommended by Dr. Schlesinger pursuant to Commission Rule 99.30

forthwith.  In making my determination that the additional medical treatment

recommended by Dr. Schlesinger is reasonably necessary and related to the

claimant’s compensable injuries, I do not overlook Dr. Foox’s independent

medical examination wherein he disagrees with the additional treatment now

recommended by Dr. Schlesinger.  However, Dr. Foox saw the claimant one

time and Dr. Schlesinger has a long history dealing with the claimant’s

stipulated compensable injuries.  It is the duty of the Commission to weigh all

medical evidence and determine the most appropriate course.  In this case,

I find that the claimant has proven by a preponderance of the evidence that
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the additional treatment now recommended by Dr. Schlesinger is reasonable,

necessary, and related to her stipulated compensable injuries.  I further find

that all of the medical treatment contained in the record herein has been

reasonable, necessary, and related to the claimant’s stipulated compensable

injuries.  Therefore, Respondents No. 1 are responsible for all of the medical

treatment contained in the record.

The parties have requested the Commission to determine whether the

claimant has reached maximum medical improvement and if so on what date.

Based upon the credible evidence now before the Commission, I find that the

claimant has not yet reached maximum medical improvement.  I make my

determination based on a number of factors.  First, as I have previously noted

I find that the claimant is entitled to additional medical treatment in order to

resolve her problems with her stipulated compensable injuries.  Such

additional treatment has been recommended by her primary treating

physician, Dr. Schlesinger, and I find such treatment to be reasonable,

necessary, and related to the claimant’s stipulated compensable injuries.  I am

in agreement with Dr. Schlesinger’s September 14, 2011, report wherein he

states “I have been asked to comment on Ms. Debra Bradshaw’s rating or

MMI date.  I am unable to do so at this juncture.  I have recommended

conservative management for the lumbar spine and an MRI scan of the
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cervical spine.  I can neither do an MMI date or disability rating at this time.”

(See Ex. No. 4 to Claimant’s Ex. No. 1)  In Dr. Schlesinger’s September 14,

2011, report he once again alludes to the conservative treatment he has

recommended for the claimant’s lumbar spine which to date has still gone

unfulfilled.  All of the medical opinions with regard to the claimant’s ability to

work still shows the claimant to be able to only perform light duty work.

Clearly, the claimant was not performing light duty work at the time of her

stipulated compensable injuries.  Based upon all the credible evidence now

before the Commission, I find that the claimant is still within her healing period

and not yet reached maximum medical improvement.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After a thorough consideration of all the evidence in this record, to

include the Prehearing Order filed October 23, 2012, the agreed stipulations

of the parties admitted as Joint Exhibit No. 1, and the parties’ respective

briefs, other documentary evidence, application of the appropriate statutory

provisions, and applicable case law, I make the following findings of fact and

conclusions of law in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations outlined herein are reasonable and are hereby

accepted as fact.
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3) The claimant has failed to prove by a preponderance of the

evidence that she is entitled to any temporary total disability

benefits.

4) The claimant has proven by a preponderance of the evidence

that the additional medical treatment now recommended by Dr.

Schlesinger is reasonable, necessary, and related to her

stipulated compensable injuries.  Therefore, respondents are

responsible for the additional medical treatment now

recommended by Dr. Schlesinger forthwith pursuant to

Commission Rule 99.30.

5) The claimant has not yet reached maximum medical

improvement.

AWARD

Respondents No. 1 are directed to pay benefits in accordance with the

findings of fact and conclusions of law set forth above.  All accrued sums shall

be paid in a lump sum without discount.  This award shall earn interest at the

legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


