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Hearing before Administrative Law Judge Barbara Webb on April 18, 2013, in Hot
Springs, Garland County, Arkansas.

Claimant was represented by Ms. Sherri Arman McDonough, Attorney at Law, Hot
Springs, Arkansas.

Respondents were represented by Ms. Melissa Wood, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on April 18, 2013, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on February 26, 2013, and was introduced into the record of this proceeding

as Commission Exhibit No. 1.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  The following stipulations as submitted by the parties in the Pre-hearing

Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about May

2, 2012, when the claimant contends she sustained a compensable

injury.

3. Based on an average weekly wage of $731.78, the claimant would be

entitled to compensation rates of $488.00 for temporary total disability

benefits and $366.00 for permanent partial disability benefits.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s alleged May 2, 2012, injury.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of an one volume transcript of the April 18, 2013  hearing

consisting of the testimony of James Reyer, Daniel Black, Barbara Black, Cindi

Eaton and all documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-

hearing Order); Claimant’s Exhibit No. 1 (Medical Records with Index);

Respondents’ Exhibit No. 1 (Non-Medical Evidence with Index); Joint Exhibit No. 1

(Deposition of Jerry Biggs - retained in Commission file).  In addition, I have also

incorporated the Deposition of Lisa Huneycutt that was taken on April 24, 2013, by

reference into the record of this proceeding and which is retained in the Commission

file. 
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FACTUAL BACKGROUND

 Barbara Black and her husband, Daniel Black, were employed by First Step

in January of 2012 as in-home caregivers for two disabled brothers, Aaron and Jerry

Beggs. Their job duties consisted of taking care of the personal needs of the

brothers; one of which was blind and bedridden and the other was in a wheelchair

and could not walk.  Their job duties also included preparing the meals for the

clients.  On the morning of May 2, 2012, at approximately 6:30 a.m. while in route

to the Beggs home, the Blacks stopped at a gas station called the Quik Sak to pick

up groceries to be used later that day in the preparation of lunch and dinner for their

clients and for themselves.   As they were leaving the Quik Sak, the truck that

Daniel Black was driving was forced off the road by an oncoming vehicle causing

the truck to roll and land upside down into a ditch with water.  Barbara Black had to

be pulled from the truck and was sent by ambulance and air flight to St. Joseph’s

Medical Center in Hot Springs, Arkansas.  She suffered neck and back fractures

and a severe concussion.  The Blacks testified that their workday began at 6:00 a.m

but they had been directed by the Beggs to arrive at the home no earlier than 7:45

a.m.  

Cynthia Eaton, the Human Resources Director for First Step, testified that the

Blacks were providing services to the Beggs under the Personal Care and Medicaid

Waiver Programs, which were two separately funded programs under Medicaid.

She explained that under the agreement, the Beggs were supposed to provide the

shopping and the Blacks were not supposed to provide groceries.  She also
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explained that Black’s workday did not begin until she arrived at the Beggs home

and that she should not have been compensated for any time prior to her arrival at

the home. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

May 2, 2012, when the claimant contends she sustained a

compensable injury.

3. Based on an average weekly wage of $731.78, the claimant would

be entitled to compensation rates of $488.00 for temporary total

disability benefits and $366.00 for permanent partial disability

benefits.

4. Respondents have controverted this claim in its entirety.

5. The claimant has failed to prove by a preponderance of the

evidence that she suffered a compensable injury on May 2, 2012,

because the evidence demonstrates that she was traveling to work

and not performing employment services at the time of the alleged

injury. 

 DISCUSSION

The claimant contends she was on the clock at the time of the accident and

was performing work-related services at the time of the accident, namely she was
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buying items for her client’s meal that day so she would, at their request, not arrive

at their home until 7:45 a.m.

The respondents contend the claimant was not performing employment

related services at the time of her injury.  Respondents contend the claimant was

in route to work, was not on the clock, was not performing any work-related activity

that would directly or indirectly benefit her employer, and was on a personal mission

at the time of her accident.  Respondents further contend that Black’s workday did

not start until she arrived at their home. In light of this, respondents contend that

claimant has not suffered a compensable injury under the Arkansas Workers’

Compensation Act and the respondents should not be liable for benefits associated

with the same.

I.  COMPENSABILITY

The critical issue in this case is whether the claimant was performing

“employment services” at the time of her injury.  Act 796 defines a compensable

injury as “ [a]n accidental injury . . . arising out of and in the course of employment

. . . .”  Ark. Code Ann. § 11-9-102(4)(A)(i) (Repl. 2002).  A compensable injury does

not include an “[i]njury which was inflicted upon the employee at a time when

employment services were not being performed . . . .”  Ark. Code Ann. §  11-9-102

(4)(B)(iii).   However, Act 796 does not define the phrase “in the course of

employment” or the term “employment services”.  Wallace v. West Fraser South,

Inc., ___ Ark.  ____ (No. 05-254, January 26, 2006).   In Wallace, the Arkansas

Supreme Court noted that those terms should be defined “in a manner that neither

broadens nor narrows the scope of Act 796 of 1993", citing Pifer v. Single Source

Transportation, 247 Ark. 851, 60 S.W.3d 1 (2002).  The Court has held that
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employment services are being performed when the employee is doing something

that is generally required by his or her employer, Pifer, 347 Ark. at 857; Collins v.

Excel Specialty Prods., 347 Ark. 811, 816, 69 S.W.3d 14,18 (2002), or is engaged

in an activity that carries out the employer’s purpose or directly advances the

employer’s interests.  Schultz v. Pulaski County Special School District, 63 Ark. App.

171, 976 S.W.2d 399 (1998); Ray v. University of Arkansas, 66 Ark. App. 177, 990

S.W.2d 558 (1999).   If the activity in which the employee is engaged only indirectly

advances the employer’s interest and is not inherently necessary for the

performance of the job for which the employee was hired to perform, the activity is

not sufficient to constitute “employment services” under the statute.  Harding v. City

of Texarkana, 62 Ark. App. 137, 970 S.W.2d 303 (1998).   One’s mere presence at

his place of employment does not equate to the performance of employment

services.  Hoyt v. Discovery, Inc., 1997 AWCC 414 (E602380).  In Wallace, the

Court noted that the same test is used to determine whether an employee was

performing “employment services” as used in determining whether an employee

was acting within “the course of employment”.  The test is whether the injury

occurred within the time and space boundaries of the employment, when the

employee was carrying out the employer’s purpose or advancing the employer’s

interest directly or indirectly.  The critical issue is whether the interests of the

employer were being directly or indirectly advanced by the employee at the time of

the injury.

In the instant case, the wreck occurred while the claimant was on her way to

the Beggs home.  The Arkansas Court of Appeals summarized the relevant law as

follows in Parker v. Comcast Cable Corp., 100 Ark. App. 400, 269 S.W.3d 391
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2The going-and-coming rule ordinarily denies compensation to an
employee while he is traveling between his home and his job, reasoning
that employees have fixed hours and places of work are generally not
considered to be in the course of their employment while traveling to and
from work.  Wright v. Ben M. Hogan Co., 250 Ark. 960, 468 S.W.2d 233
(1971)

(2007) regarding the going and coming rule, the premises exception to that rule, and

the current requirement that a worker’s injury must occur at a time when

employment services were being performed in order for the injury to be

compensable:

In order for an accidental injury to be compensable, it must arise out of and
in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.
2007).  A compensable injury does not include an injury which was inflicted
upon the employee at a time when employment services were not being
performed. Ark. Code Ann. § 11-9-102 (4) (B) (iii).   An employee is
performing employment services when he or she is doing something that is
generally required by his or her employer. Dairy Farmers of America, Inc. v.
Coker, 98 Ark. App. 400, 255 S.W.3d 905 (2007).  We use the same test to
determine whether an employee is performing employment services as we
do when determining whether an employee is acting within the course and
scope of employment. Pifer v. Single Source Transportation, 347 Ark. 851,
69 S.W.3d 1 (2002).  The test is whether the injury occurred within the time
and space boundaries of the employment, when the employee was carrying
out the employer's purpose or advancing the employer's interest, directly or
indirectly.  Id.

Prior to Act 796 of 1993, the premises exception to the going-and-coming
rule1 provided that, although an employee at the time of injury had not
reached the place where his job duties were discharged, his injury was
sustained within the course and scope of his employment if the employee
was injured while on the employer's premises or on nearby property either
under the employer's control or so situated as to be regarded as actually or
constructively a part of the employer's premises. Hightower v. Newark Public
School System, 57 Ark. App. 159, 943 S.W.2d 608 (1997).  In Hightower,
however, we held that the statutory requirement of the 1993 Act that an
employee must be performing employment services at the time of the injury
eliminated the premises exception to the going-and-coming rule. 

In the instant case, the appellant was injured getting off an elevator in a
common area of the building in which Comcast was one of the tenants, but
before she reached her work station to clock in and begin work. Appellant's
injury may have been compensable under the former premises exception,
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but the critical inquiry under current law is whether she was performing
employment services when the injury occurred.  See Moncus v. Billingsley
Logging, 366 Ark. 383, 235 S.W.3d 877 (2006); Hightower, supra.

Applying the current standard in Hightower, supra, we affirmed the
Commission's decision that the employee was not performing employment
services when she slipped and fell on ice in the employer's parking lot.
Similarly in Srebalus v. Rose Care, Inc., 69 Ark. App. 142, 10 S.W.3d 112
(2000), we held that an employee who stepped in a pothole on the
employer's parking lot did not sustain an injury covered under workers'
compensation.

In other circumstances, we have considered injuries sustained by employees
who were entering the workplace to have occurred while the employee was
performing employment services.  In Shults v. Pulaski County Special School
District, 63 Ark. App. 171, 976 S.W.3d 399 (1998), the employee was
responsible for checking the alarm system when he arrived at work, and he
fell while entering the building to perform that task.  In reversing the
Commission's denial of benefits, we recognized that merely entering the
employer's premises was not sufficient to bring an employee within the
employment-services provision.  However, we held that the employee in
that case was not merely entering the premises when the injury occurred but
that he was engaged in an activity (checking the alarm) that carried out the
employer's purpose and advanced the employer's interests. 

In Foster v. Express Personnel Services, 93 Ark. App. 496, 222 S.W.3d 218
(2006), Foster worked in accounts receivable on the second floor of the
employer's premises, and her duties included processing credit card receipts
and e-checks that she had to retrieve from the cashier's desk in a separate
area. Employees entered the building through the service bay, and there
were times when Foster was questioned by other employees in the service-
bay area.  Her duties also required her to visit the service-bay area as
needed at other times during the work day, and she was considered to be on
the job when she entered the service-bay doors. On the day of the accident,
Foster slipped and fell just after she had arrived at work and was walking in
the service-bay area on her way to the cashier's desk to collect credit card
receipts.  On these facts, we held that Foster was entitled to benefits
because she was injured in an area where employment services were
expected of her.

Also in Coffey v. Sanyo Manufacturing Corp., 85 Ark. App. 342, 154 S.W.3d
274 (2004), the employee was required to produce an identification badge
when she entered the employer's parking lot and then had to walk to a
second guard shack to display her badge before entering the plant to clock
in.  The employee fell in the hallway just five feet shy of the clock-in station
and some 200 feet from her work station.  We held that the employee's claim
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was compensable because these preliminary requirements advanced the
employer's interest.

Appellant asserts that the facts of this case compare favorably with those in
Caffey, likening her use of a key card to the security requirements of the
employer in that case.  However, we cannot equate the requirement of
undergoing security checks with the necessity of swiping a key card to unlock
a door.  In our view, appellant was merely on her way to work, and there was
no testimony that she had any job-related responsibilities as she walked
through the building. The facts of this case are more like those in Hightower,
supra, and Srebalus, supra, and it is our conclusion that substantial evidence
supports the Commission's decision that appellant was not performing
employment services when she tripped while emerging from the elevator.

We thus reject the notion that the requirement of having to unlock the door
renders this claim compensable.  Had appellant tripped during regular
business hours when the door was unlocked, there would be no question
that appellant's claim would not be compensable.  We decline to create a
distinction that would render a claim compensable just because the door to
the building was locked.  Moreover, to accept appellant's argument would
erode the legislature's intent to do away with the premises exception. 

Appellant also contends that this case is controlled by the decision in
Wallace v. West Fraser South, Inc., 365 Ark. 68, 225 S.W.3d 361 (2006), in
which the supreme court reversed the denial of benefits when the employee
was injured while returning from an authorized break. In this regard,
appellant points out that she, too, had gone to the break room immediately
prior to her accident.  Wallace, however, is clearly distinguishable because
here the appellant was not on a break when she went to get a soda — she
had yet to begin her work day.

Applying these same legal standards more recently in Hudak-Lee v. Baxter

County Reg’l Hosp., 2011 Ark. 31, __ S.W.3d __, the Arkansas Supreme Court

found that a secretary called in from vacation to work an unscheduled twelve hour

night shift was advancing her employer’s interests, and therefore performing

employment services, when she stepped outside the hospital for a break to refresh

herself so she could complete her unscheduled shift, and fell while walking toward

the hospital’s emergency room door entrance in order to return to a suicidal

patient’s room for further one-on-one observation.
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In Dearman v. Deltic Timber Corp., 2010 Ark. App. 87, ___ S.W.3d ___, the

Court found that a lumber grader employed at a production line-type mill continued

to advance the employer’s interests, even during break, under circumstances where

all employees were required to take a mandatory 15 minute break all at the same

time while the mill’s production shut down.  In Jonesboro Care & Rehab. Ctr. v.

Woods, 2010 Ark. 482, ___ S.W.3d ___, the Court likewise held that an employee

was performing employment services when she stepped outside for a break after

a mandatory seminar under circumstances where she was expected to wait in order

to complete paperwork and pick up her paycheck before she was allowed to leave

for the day. 

Similarly, in Barrett v. C. L. Swanson Corp., 2010 Ark. App. 91, ___ S.W.3d

___, the Court found that a commissary catering manager was advancing her

employer’s interests and therefore performing employment services where, after

she had clocked out for the day, she fell and became injured while in the process

of checking a mailbox and a fax machine as she did everyday after clocking out.

The Court noted that Barrett was injured in an area where employment services

were expected of her, and she was at the time of her injury doing something that

she had done for years at the request of her employer.  

In Texarkana School Dist. v. Conner, 373 Ark. 372, 284 S.W.3d 57 (2008),

a school janitor was found to be performing employment services when unlocking

a school gate while returning from lunch where the janitor was subject to being on

call while on school grounds, and opening the gate would allow other employees to

enter and exit a parking lot after the regular lot entrance had become blocked.
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In Wood v. Wendy’s Old Fashioned Hamburgers, 2010 Ark. App. 307, ___

S.W.3d ___, a restaurant employee who slipped and fell while exiting the restaurant

through a back entrance mandated by her employer was found to be performing

employment services by proceeding to the mandated door even though she was

clocked out, was not being paid after she clocked out, and had no more job duties

to perform when she fell.

In Kinnebrew v. Little John’s Trucks, Inc., 66 Ark. App. 90, 989 S.W.2d 541

(1999), the Arkansas Court of Appeals held that where the employee is performing

a personal task which was not inherently necessary for the performance of his job,

he was not performing employment services at the time of his injury. 

In the present case, I find that Black has failed to establish by a

preponderance of the evidence that she was performing employment services at the

time of the collision.  The evidence clearly demonstrated that Black was not required

to provide groceries as part of her job duties.  While her actions in bringing food to

the Beggs family may have been generous and admirable, the actions were clearly

not part of her job duties.  Moreover, the evidence established that the employment

contract provided that the Blacks were not compensated for their travel to and from

work and their workday was to begin when they arrived at the Beggs home.    

Absent any persuasive evidence that Black was either engaged in a duty

expected by her employer or that she was engaged in an activity that benefitted her

employer at the time of the wreck, I find that the circumstances of the present case

are analogous to the circumstances identified above in Hightower v. Newark Pub.

Sch. Sys., 57 Ark. App. 159, 943 S.W.2d 608 (1997), in Srebalus v. Rose Care,

Inc., 69 Ark. App. 142, 10 S.W.3d 112 (2000), and in Parker v. Comcast Cable
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Corp., 100 Ark. App. 400, 269 S.W.3d 391 (2007).  I find that Black has therefore

failed to establish by a preponderance of the evidence that she was performing

employment services at the time of her injuries caused in the truck accident while

en route to work.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


