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STATEMENT OF THE CASE

A hearing was conducted April 15, 2013, to determine whether the claimant

was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on February 27, 2013,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issue, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed at all

relevant times, including November 19, 2010; that the claimant sustained a

compensable low back injury as the result of a specific incident on said date; that



-2-

her average weekly wage was $195.28, entitling her to a compensation rate of

$130.00 per week for both temporary total disability and permanent partial disability;

that the claimant’s healing period ended on or about April 18, 2011, at which time

she was assigned a ten percent (10%) whole body impairment which respondents

accepted and paid; that respondents paid medical and related expenses through

the later part of 2012; and that respondents had controverted all benefits beyond

those previously paid.

By agreement of the parties, the sole issue presented for determination was

whether the claimant was entitled to additional medical treatment.

Claimant contended, in summary, that respondents had wrongfully

terminated all medical treatment; that she was entitled to continued, reasonably

necessary medical treatment, including, but not limited to surgery proposed by her

authorized treating physician, Dr. Reza Shahim; while reserving entitlement to future

indemnity benefits.  More specifically, the claimant requested that the Commission

authorize a repeat lumbar decompression and diskectomy by Dr. Shahim.

The respondents contended that the claimant could not prove that additional

medical treatment was reasonably necessary, as well as related to the November

19, 2010, incident.

The claimant was the only lay witness to testify.   The record is composed

solely of the transcript of the April 15, 2013, hearing consisting of two (2) volumes,

Volume I being the claimant’s testimony and Volume II containing the documentary
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evidence including 283 pages of medical reports introduced as “Respondent’s

Exhibit A,” together with the evidentiary deposition of Dr. Reza Shahim which was

introduced as “Joint Exhibit 1" and retained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

additional back surgery is reasonably necessary.  While the claimant has

failed to prove that further back surgery is warranted, the claimant is entitled

to continued, reasonably necessary maintenance treatment.

4. Issues not addressed herein are specifically reserved.

DISCUSSION

As reflected by the stipulations, it is undisputed that the claimant sustained

a compensable low back injury on November 19, 2010.  Respondents exercised

good faith in meeting its obligations under our workers’ compensation laws by
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providing the claimant with prompt, reasonably necessary medical treatment which

will be set out further below, and have paid all appropriate indemnity benefits to

which the claimant is entitled, to date.  In fact, the record reflects that at the time of

her injury, the claimant was earning wages from the employer herein, as well as

wages paid by Medicaid for caring for her disabled father in the amount of $250.00

per week which apparently continued until his death in April, 2011.  The record

further reflects that the claimant has a number of physical problems in addition to

her admitted back injury and has been prescribed a number of medications both

prior to and subsequent to her back injury.  In fact, the record suggests that the

claimant may have become addicted to prescription medications.  Although

respondents have controverted all additional benefits beyond those previously paid,

the claimant has specifically requested that the Commission approve additional

back surgery suggested by Dr. Reza Shahim, an authorized treating physician.

However, the evidentiary deposition of Dr. Shahim indicates that he has not

specifically recommended repeat back surgery but, rather, suggested surgery as an

option primarily based upon the claimant’s complaints of pain rather than any

objective findings.  While, I recognize that objective findings are not required in

determining whether additional medical treatment is reasonably necessary, the

record as a whole does not support the claimant’s request for surgery.  It must be

noted that the claimant’s request for surgery was submitted to a physician peer

review committee for pre-authorization which found that the surgery was not
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medically appropriate.  Dr. Shahim did not have benefit of all of the claimant’s prior

medical records.  It is noteworthy that Dr. Shahim was not provided an accurate and

truthful medical history by the claimant  As will be pointed out further below, the

claimant’s  testimony  is  replete  with  inconsistencies, contradictions, and

misrepresentations.  On cross-examination, it was shown that the claimant was

repeatedly untruthful during the discovery process.  The claim turns, in part, upon

the credibility of the claimant who has been shown to be untruthful.  A claimant’s

testimony is never considered uncontroverted.  The testimony of an interested party

is always considered to be controverted. Lambert v. Gerber Products Co., 14 Ark.

App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d

84 (1998).  I find that the claimant’s testimony lacks credibility.

The claimant, Rhonda Bennings, testified in her own behalf.  The claimant

is thirty-five (35) years old.  On and before November 19, 2010, the claimant had

dual employments.  She worked for the Bryant School District, assisting students

with special needs.  In addition, the claimant worked as a care-giver at night.  The

claimant provided care for her father and was paid by Medicaid.  This job continued

after the admitted injury.  The claimant’s description of the injury, as well as her

physical problems following the incident is set out below:

A     I was at Salem Elementary and I was working with my one-on-one who has
autism.  He was a fleer and he fled out of the classroom.  I went after him.  Another
para went after – with me.  He fell on the grounds, in the courtyard, and we went to
lift him back up, and when we went to lift him back up, he dropped his weight and
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it shifted over on me.  We heard a snap and I was on the ground after that.

Q     Okay.  Now, you said it was a ten-year-old?

A     He was 12.

Q     Twelve-year-old.

A     But he was my size.

Q     Okay, so when you say he was a 12-year-old, I think earlier, at least in your
deposition, give me what his size was.

A     He was about – he hit me probably nose level, the top of his head, and he
weighed probably – I would say about 120 pounds probably.  If I’m – I mean, I’m just
estimating.

Q     Okay.

A     So he was big.

Q     All right.  And did you feel an immediate onset of pain when this occurrence
happened?

A     The principal and the nurse carried me to the nurse’s station.

Q     Okay.  And when you – where was your location of the pain when you – after
the injury?

A     It was in the lower back and it radiated down my leg.

Q     Okay.

A     It was shooting pain down my – 

Q     Which leg did it radiate down?

A     Right.  (Tr.12-13)

The claimant was initially examined and treated at the St. Vincent Family

Clinic by the company physician, Dr. Margaret Feurtado, on November 19, 2010.
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Dr. Feurtado observed lumbar, right, moderate, paraspinal spasm and initially

diagnosed lumbosacral strain/sprain at which time she prescribed various

medications and advised bed rest for two (2) days with alternating ice and heat

three (3) times daily.  The claimant returned to the St. Vincent Family Clinic on

November 23, 2010, at which time she was examined by Dr. William Joseph.  Dr.

Joseph, likewise, noted low back spasm, as well as spasm in the right paralumbar

region and diagnosed a herniated disc syndrome.  An MRI of the lumbar spine

confirmed a central right paracentral disc herniation, moderate in size.  The claimant

returned to Dr. Joseph on November 26, 2010.  Dr. Joseph’s progress notes reflect

that the claimant admitted to taking more Lortab than prescribed.  Dr. Joseph

prescribed Flexeril, 10mg, increased the Lortab dosage and gave the claimant an

injection of Medrol, 80mg at which time he requested authorization through the

workers’ compensation carrier for a neurosurgical referral.  (Resp. Ex. A, pp.57-65)

The claimant was next referred by the insurance adjustor to Dr. Brad A.

Thomas for a neurosurgical consult.  The claimant was initially examined by Dr.

Thomas on December 1, 2010.  Dr. Thomas admitted the claimant to the hospital

for pain control with IV medications and recommended a right-sided L4-5

decompression discectomy which was approved.  The claimant underwent surgery

on December 1, 2010, as was discharged from the hospital on December 3, 2010.

(Resp. Ex. A, pp.66-71)

The claimant continued under the primary care of Dr. Thomas.  Dr. Thomas’
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records reflect that initially the claimant’s symptoms improved following surgery, but,

following a conservative course of treatment, including physical therapy, the

claimant complained of a worsening of symptoms.  Dr. Thomas ordered a repeat

MRI on January 17, 2011, which revealed no evidence of recurrent disc herniation.

Further, there was no evidence of spinal stenosis or degenerative changes when

compared to the prior exams.  Dr. Thomas did note an annular tear at L3-L4, as well

as a small residual disc bulge at L4-L5 and L5-S1.  The claimant returned to Dr.

Thomas on January 27, 2011, as well as February 7, 2011, still complaining of

significant back pain and right leg pain at which time Dr. Thomas gave the claimant

a steroid injection which had been helpful previously.  In addition, Dr. Thomas

suggested having the claimant undergo a myelogram while noting that he did not

see anything on the MRI which might be causing any impingement of the nerve root.

(Resp. Ex. A, p.126) The claimant returned to Dr. Thomas on February 21, 2011,

at which time Dr. Thomas noted:

I certainly appreciate the opportunity to continue seeing and treating
Ms. Bennings.  On February 21, 2011, I saw her in the office.  This
was supposed to be a post myelogram visit.  She was unable to
obtain the myelogram.  Last week, she went to St. Vincent’s and had
a very confusing story where she told the radiologist, at one time, that
she was allergic to Betadine and to the intrathecal contrast.  At that
point, the radiologist said that the picture was so confusing that he
refused to do the myelogram.  I discussed this with the radiologist and
certainly understood his point of view.

* * * * *
Assessment and Plan:     At this point, I am going to obtain an FCE
and cancel the myelogram.  I am going to refer the patient to Dr. A.J.
Zolten, who is a neuropsychologist, to see if there is anything that we
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can do to help her emotional distress.  I will have her follow up after
the FCE is completed.  (Resp. Ex. A, p.132)

The claimant underwent a Functional Capacity Evaluation on February 28,

2011.  Rather than conduct an exhaustive analysis of the FCE, suffice it to say that

the evaluator concluded that the claimant gave an unreliable effort.  More

importantly, personal observations confirmed the conclusions reached in the

evaluations as reflected by the following:

RELIABILITY AND CONSISTENCY OF EFFORT
The results of this evaluation indicate that Ms. Bennings gave an
unreliable effort, with only 32 of 55 consistency measures within
expected limits.  Analysis of the date collected during Ms. Bennings’
evaluation indicates that she did not put forth consistent effort during
her evaluation.  Ms. Bennings’ evaluation resulted in numerous signs
of inconsistent effort including an inconsistent dynamic lifting profile.
During her dynamic lifting testing, Ms. Bennings reported that she was
unable to lift an empty 10 lb box.  She was then told the weight would
be replaced with a different one which she proceeded to lift from floor
to knuckle level 5 times in succession.  The second weight weighed
the same as the initial 10 lb. box.  Ms. Bennings then stopped the
bimanual test and refused to attempt any additional weight stating that
she was unable to lift additional weight.  Ms. Bennings was later
observed repeatedly lifting and carrying a 15 lb. weight over a
distance of 40 feet with her LUE alone.  Ms. Bennings also
participated in a series of tests to identify the presence of non-
physiological signs of low back pain.  Ms. Bennings produced positive
results for these tests including axial loading, seated v. supine straight
leg raise, and passive dorsi flexion v. plantar flexion.  Ms. Bennings
also refused to complete, or in some cases even attempt, numerous
tests including her balance test.  When presented with this test, Ms.
Bennings reported that she could not perform this activity because “I
can’t put all of my weight on my right leg”.  Immediate [sic] following
this statement, Ms. Bennings completed a stair climbing test during
which she was observed stepping up with her right leg only and
following with her left leg, thereby repeatedly placing 100% of her
body weight on her RLE.  Ms. Bennings also failed all horizontal
strength change testing which is designed to determine if she was
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putting forth full and consistent effort.  Ms. Bennings also performed
her formal walking test at a pace of 2.29 ft/sec.  However, during
other aspects of her evaluation, her walking pace was measured at
3.33 ft/sec which is a significant increase in pace of movement.
(Resp. Ex. A, p.134)

On March 7, 2011, the claimant was evaluated by Dr. A.J. Zolten, a clinical

neuropsychologist.  Dr. Zolten’s test findings suggested minimum psychological

problems and likely secondary gain motivation.  He did conclude that the claimant

had objective findings of depression and should be treated with an antidepressant

medication.  Dr. Zolten further concluded that part of the claimant’s limitations

related to her inability to cope with the fact that some of her physical problems were

permanent and could not be fixed.  (Resp. Ex. A, pp.149-152)

The claimant returned to Dr. Thomas on March 11, 2011, at which time Dr.

Thomas prescribed Cymbalta 30mg daily, prescribed physical therapy and light-duty

work and also gave the claimant a prescription for hydrocodone.  The claimant’s

lifting restriction was 15 pounds.  (Resp. Ex. A, pp.153-155) The claimant last saw

Dr. Thomas on April 8, 2011, at which time the claimant’s weight was up to 262 lbs.

Dr. Thomas’ neurological examination reflected good strength throughout bilateral

upper and lower extremities.  Dr. Thomas released the claimant to return to work

full-duty while placing her at MMI with a ten percent (10%) impairment.  Dr. Thomas

also gave the claimant one last prescription for hydrocodone and Valium, to return

on an as needed basis.  (Resp. Ex. A, pp.166-169)

Apparently, the claimant did not return to Dr. Thomas after April 8, 2011.  As
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reflected by the stipulations, respondents accepted and paid the ten percent (10%)

impairment rating assigned by Dr. Thomas.

It is unclear from the record whether the claimant next obtained a change of

physicians through the Commission to see Dr. Reza Shahim or whether Dr.

Shahim’s evaluation was by referral from Dr. Clay Brashears.  The record does

reflect that Dr. Shahim first examined and evaluated the claimant on October 31,

2011.  Respondents took the evidentiary deposition of Dr. Shahim on March 14,

2013.  Suffice it to say that I found Dr. Shahim’s evidentiary deposition to have very

little probative value.  He could not recall whether he was provided any medical

records for his review prior to the October 31, 2011, examination.  Many of Dr.

Shahim’s responses were evasive.  More specifically, when questioned concerning

the claimant’s lengthy and complicated prior medical history, Dr. Shahim suggested

that respondents take statements from other medical providers rather than question

him concerning the claimant’s possible abuse of medications, as well as her

inconsistent medical histories.  The primary purpose for taking Dr. Shahim’s

deposition concerned his interpretation of a third MRI performed on November 15,

2011, compared to the prior MRIs, as well as his recommendations for additional

surgery.  Again, I did not find Dr. Shahim’s deposition to be persuasive concerning

the claimant’s need for additional surgery.  Further, it appears that Dr. Shahim did

not specifically recommend surgery, but rather indicated that surgery was one

available option.  Because the claimant had voiced symptoms of chronic pain for
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more than one year.    Dr. Shahim made exploratory surgery an option should the

claimant elect to undergo surgery.  (Jt. Ex. 1, pp.9, 16, 26)

However, as previously noted and as will be shown further below, it is

apparent  that  Dr.  Shahim  did  not  have  a  complete  history of the claimant’s

pre-existing conditions and was unaware of her prior and lengthy use of prescription

medications.  Dr. Shahim did acknowledge that given the length of the claimant’s

chronic symptoms, her success rate following surgery would be poor.  He further

acknowledged that he would prefer not to operate on people that had chronic

symptoms for more than two (2) years because of the risk of failure and/or having

recurrences of symptoms.  (Jt. Ex. 1, pp.11, 25)

Following the suggestion by Dr. Shahim for repeat surgery, respondents sent

the medical records for a peer review or second surgical opinion which concluded

that the surgery was not medically appropriate.  (Resp. Ex. A, pp.264-272)

It must be pointed out that following the claimant’s release by Dr. Thomas on

April 8, 2011, the record reflects that the claimant underwent additional surgery,

specifically, a breast augmentation which resulted in some medical complications.

In addition, the record reflects that the claimant fell at her home and landed on her

left arm which required emergency room treatment which included splinting the

claimant’s left wrist and placing the claimant’s left arm in a sling.  The claimant has

a variety of other health issues which will not be set out herein since, in my opinion,

they have no relevance to the primary issue concerning the claimant’s request for
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repeat lumbar surgery.  However, the claimant’s testimony on cross-examination,

is relevant because it reflects on her motivation to return to work, as well as her

credibility.

On cross-examination, the claimant acknowledged taking prescription

medication  hydrocodone  beginning  as  early  as  2004  and  continuing

periodically through  the  date of the claimant’s admitted injury on November 19,

2010.  (Tr.35-39)(Resp. Ex. A, pp.273-283)

On further cross-examination, the claimant was questioned extensively

concerning misrepresentations in her discovery deposition taken prior to the

immediate hearing.  A portion of the claimant’s testimony is set out below:

Q     Now as far as your deposition is concerned, you were sworn in to testify under
oath, were you not?

A     Yes.

Q     Is that right?

A     Yes.

Q     And, in fact, the first page or two was me explaining what that meant, do you
remember that?

A     Yes.

Q     Do you remember that I asked you, “Other than the back surgery that Dr.
Thomas did in December 2010, have you had any other surgical procedures of any
kind?”  Do you remember that question?

A     Yes.

Q     You said, “No,” didn’t you?
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A     Uh-huh.

Q     And that deposition was taken on August the 29th of 2012, wasn’t it?

A     Yes.

Q     In fact, you had just had your breast surgery and been continuing to treat with
Dr. Spann for that throughout 2012, had you not?

A     Uh-huh.

Q     Is that a yes?

A     Yes.

Q     So that was an untruthful answer, was it not, under oath?

A     Yes.

Q     I also asked you on page 30 of your deposition, “Have you ever been
hospitalized overnight for any condition?”  Do you remember I asked you that
question?

A     Yes.

Q     You told me, “No,” didn’t you?

A     Yes.

Q     You’ve been hospitalized overnight for various conditions within the past ten
years, have you not?

A     Oh, that was for ten years?

Q     I said, “Have you ever been hospitalized overnight for any condition?”  You
said, “No,” did you not?

A     Yes, but I thought it was for since I’ve had my injury.

Q     What part of “Have you ever been hospitalized overnight for any condition?”
did you not understand?
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A     Well, I”ve been hospitalized for my injury.

Q     You’ve been hospitalized for at least a week for overdosing on medication or
drugs, have you not?

A     Yeah, a long time ago.

Q     You’ve been hospitalized overnight on a couple of occasions for falls and
injuries you’ve had before November of 2010, haven’t you?

A     Yes.

Q     I also asked you in your deposition, “Have you ever had to go to an emergency
room for any kind of treatment?”  And you indicated to me that you had gone twice
for your back.  You’ve actually gone to the emergency room a number of times
throughout the last ten years, have you not?

A     Yes.

Q     You didn’t tell me about that in your deposition either, did you?

A     I thought this was concerning my injury.  I didn’t know it was my whole life.

Q     “Have you ever had to go to an emergency room for any kind of treatment?”
You said your back, and that’s all you told me about, is that right?

A     Right.

Q     Actually, you’ve gone to the emergency room – do you know how many times
throughout your lifetime?

A     Quite a bit.

Q     Okay.  And, in fact, in your comprehensive medical exhibit the first one that we
were able to find was in January of 2004, again on April the 7th, 2004, October 3,
2004, January 31st, 2005, January 12th, 2006.  You’ve been to the emergency room
for all kinds of conditions a number of times, have you not?

A     Yes.

Q     And each time you go it is for pain medication, is it not?



-16-

A     No.

Q     Then on page 30, again of your deposition, had you ever had any kind of pain
complaints or problems with your lower back before November the 19th of 2010, and
you answered, “No, ma’am,” didn’t you?

A     Yes.

Q     As we’ve already reviewed through your medical records, you’ve had back pain
complaints several times to the emergency room or to various physicians, have you
not?

A     Yes.

Q     When you went to see Dr. Shahim, you didn’t take any of your medical records
from all your treatment that you’ve had in the past, have you?

A     Treatment for my back?

Q     Any kind of documents, medical records?

A     Yes.

Q     I specifically asked you in your deposition if you’ve had any type of accidents
or injuries that require medical treatment, and you told me, “No,” did you not?

A     Yes.

Q     But you had actually had a fall where you went to the emergency room for
treatment, is that right?

A     Yes.

Q     In fact, you had had a couple of other times when you’d had injuries and gone
to the emergency room for treatment, had you not, including the fall that we talked
about on July 30, 2007?

A     What was 2007?

Q     You had fallen, looks like hit your head on some steps or something.

A     I really got bit by a dog, but yes.
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Q     You didn’t tell me about that either, did you?

A     No.

Q     You also did not tell me about falling at Wendy’s and breaking your leg in two
places, did you?

A     No.  (Tr.41-46)

ADJUDICATION

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

Ark. Code Ann §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963

S.W.2d 613 (1998).  What constitutes reasonably necessary medical treatment

under A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-

Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

The claimant has the burden of proving, by a preponderance of the evidence,

that medical treatment is reasonably necessary.  When assessing whether medical

treatment is reasonably necessary for the treatment of a compensable injury, the

Commission must analyze both the proposed procedure and the condition it is

sought to remedy.  Deborah Jones v. Seba, Inc., AWCC #D511235, Full

Commission Opinion December 13, 1989; Wal-Mart Stores, Inc., v. Brown, 82 Ark.
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App. 600, 120 S.W.3d 153 (2003).

The medical evidence in this claim is equivocal. Dr. Thomas did not suggest

any further invasive treatment, but did find the claimant had a significant impairment

which respondents accepted.  While I do not concur with Dr. Thomas that the

claimant does not have any limitations by returning her to full-duty without

restrictions, he did not think further surgery was appropriate.  A peer review

committee did not find surgery was warranted.  Even Dr. Shahim does not favor

surgery, but suggested it as an option should the claimant elect same.  The claimant

is not the appropriate party to make such a decision.   In my opinion, because of the

claimant’s lack of credibility, it would not be reasonable to approve the surgery

requested.  The claimant has the burden of proof.  She has failed to prove her claim

for surgery, by a preponderance of the evidence.  Accordingly, the within claim for

surgery is hereby respectfully denied and dismissed.  

I do find that the claimant is entitled to continued maintenance care for her

permanent condition.  The care should be monitored by a physician who is provided

all relevant medical information.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


