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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G201175

MALINDA BATES, EMPLOYEE CLAIMANT

RUSSELLVILLE SCHOOL DISTRICT,
EMPLOYER                                               RESPONDENT 

ARKANSAS SCHOOL BOARDS ASSOCIATION WCT,
INSURANCE CARRIER                                      RESPONDENT 

OPINION FILED JULY 16, 2013  

Hearing held before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, in
Little Rock, Pulaski County, Arkansas.

The claimant, pro se, failed to appear at the hearing.   

Respondents were represented by Mr. Jarrod Parrish, Attorney at
Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE     

     A hearing was held on July 15, 2013, regarding this claim

pursuant to Dillard v. Benton County Sheriff’s Office, 87 Ark.

App. 379, 192 S.W. 3d 287 (2004), to determine whether the above-

referenced matter should be dismissed for failure to prosecute

pursuant to Ark. Code Ann. §11-9-702 and Commission’s Rule

099.13. 

     The record consists of the transcript of the July 15, 2013,

hearing and the documents contained therein. 

                           DISCUSSION

     The claimant filed a letter-claim with the Commission on or

about March 19, 2012, alleging a compensable back injury on
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August 22, 2011, while working for the respondent-employer.  In

this letter-claim, the claimant stated that she sustained an

injury to her back, as a result of lifting a very heavy box of

books.  It appears that the respondent-carrier accepted this a

medical only claim and paid some medical benefits.  Thereafter,

the respondent-carrier controverted the claimant’s entitlement to

additional medical benefits.  As a result, the claimant requested

a hearing before the Commission for reinstatement of her medical

benefits.       

     Therefore, the Commission mailed Pre-hearing Notices and

Questionnaires to the parties on April 24, 2012.  On May 15,

2012, the respondent’s attorney’s paralegal wrote the following

letter to the claimant:

Dear Ms. Bates:

Can you please sign the enclosed releases that we need from
you to access your records?  We initially sent these to you
back on April 17, 2012. 

   
     On November 19, 2012, the Medical Cost Containment

Department Administrator entered a Change of Physician Order. 

Per this order, the claimant was approved to change from treating

with Dr. David Wassell to treat with Dr. Carl Covey.

     Subsequently, the respondents filed a Motion to Dismiss for

Failure to Prosecute, with the Commission on January 30, 2013.   

     The Commission sent a Notice to the claimant, on February 1,

2013, advising of the respondents’ motion, and a deadline of
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fifteen(15) days for filing a written response.  The claimant

failed to file a timely response.    

     Therefore, in a Hearing Notice dated February 20, 2013, the

Commission advised (by way of certified mail) the parties that

the matter had been set for a hearing on the respondents’ Motion

to Dismiss.  This hearing was scheduled for March 18, 2013, at

11:15 a.m., at the Arkansas Workers’ Compensation Commission,

Third Floor, Hearing Room “A”, 324 Spring Street, in Little Rock,

Arkansas.

     On March 13, 2013, the claimant wrote a letter to the

Commission, wherein she objected to the dismissal of her claim. 

As a result, by agreement of the parties, the Commission

cancelled the hearing set for March 18, 2013.  Hence, the case 

was returned to the Commission’s general files.  At that time,

Ms. Bates was directed to provide the respondents’ attorney with  

a medical release authorization.

     In a letter filed with the Commission on May 21, 2013, the

claimant notified the Commission of her unsuccessful attempt to

retain legal counsel in this matter.  The claimant also indicated

her need for continued medical treatment.

    As a result, the Commission mailed Pre-hearing Notices and

Questionnaires to the parties on May 22, 2013.  The claimant

failed to file a timely pre-hearing questionnaire.

    Therefore, the matter was scheduled for a hearing on the
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respondents’ previously filed Motion to Dismiss for Failure to

Prosecute.  Specifically, in a Hearing Notice dated June 18,

2013, the Commission advised (by way of certified mail) the

parties that the matter had been scheduled for July 15, 2013, at

12:00 noon, at the Arkansas Workers’ Compensation Commission,

Third Floor, Hearing Room “A”, at 324 Spring Street, in Little

Rock, Arkansas.        

     In a letter filed with the Commission on June 21, 2013, the

claimant requested that her case not be closed.  She stated that

she continued under medical care for her injury, and that her

condition was growing worse.

     Several attempts unsuccessful were made by the Commission to

reach the claimant by telephone.  However, a message was left at

her last known telephone number advising that the hearing set for

July 15, 2013 would be held as previously scheduled. 

     On the morning of the hearing, the claimant telephoned the

Commission stating that she was unable to attend the hearing due

to a stomach virus.         

     A hearing was in fact conducted on July 15, 2013, on the 

respondents’ Motion to Dismiss.  The respondents appeared for the

hearing through its attorney.  The claimant did not appear at the

hearing.  At the time of the hearing, the respondents’ attorney

advised that the claimant had provided them with the medical

release authorization form.  However, the respondents essentially
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renewed its motion to dismiss this claim due the claimant’s

unwillingness to prosecute her claim. 

     A review of the evidence shows that the claimant has failed

to pursue this claim for additional benefits.  However, it

appears that the claimant is now ready to prosecute her claim.    

     Therefore, after consideration of the evidence presented, I

find that the respondents's Motion to Dismiss should be denied at

this time.

     However, the claimant is hereby directed to file with the

Commission, a completed Pre-hearing Questionnaire(which was

previously mailed to her on May 22, 2013), no later than August

14, 2013.  The claimant should also provide the respondents’

attorney with a copy of this Questionnaire, and all other

subsequent correspondence that she forwards to this office.   

     The claimant is hereby put on notice that her failure to

proceed with prosecuting her claim shall result in the dismissal

of her claim.        

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

2.  The respondents filed a Motion to Dismiss for       
    Want of Prosecution.

     3.  The claimant has objected to the dismissal of her claim.

     4.  At this time, the claimant has shown cause for her
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         failure to prosecute this claim.  She is now ready to 
         prosecute her claim.

5.  That respondents’ Motion to Dismiss is hereby       
    denied at this time.

         

                             ORDER

     Based upon the foregoing Findings of Fact and Conclusions

of Law, I find that respondents’ Motion to Dismiss should be

denied at this time. 

     IT IS SO ORDERED.

     

_________________________
CHANDRA L. BLACK
ADMINISTRATIVE LAW JUDGE

CB   
  


