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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 15, 2013, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on November 6, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer/employee relationship existed on the
date of the accident, September 22, 2011.

3. The claimant’s compensation rates for temporary
total disability and permanent partial disability
are $65.00.

4. This claim is controverted in its entirety.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Temporary total disability (beginning
September 22, 2011, and continuing through a date
yet to be determined, with the exception of the
period March 28, 2012, through May 11, 2012),
medical (prescription medication paid by other
insurance and additional treatment by Dr. Covey),
and attorney’s fee.

Respondent:

1. Compensability of alleged back injury.

The record consists of the February 15, 2013, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant, Trina Barnes, was 52 years old at the

time of the hearing conducted on February 15, 2013. (T. 6)

She is a high school graduate and a retiree from AT&T after

32 years of service. (T. 7-8) Ms. Barnes retired from AT&T

in February of 2011, graduated from CNA training in April of

2011, and in the mean time began working part time in

patient care at both Mt. Carmel Community, LLC, and with

another employer in March of 2011. (T. 8-9)

Ms. Barnes testified that on September 22, 2011, while

attempting to take a dirty bowl and a glass to the kitchen

at Mt. Carmel Community, she fell. (T. 11) Ms. Barnes

testified that she landed on her buttocks and also hit her

head. (T. 12)   

Ms. Barnes was treated and released that day in the

Emergency Department at Saline Memorial Hospital.  Workers’

compensation then referred her to Dr. Chris Skelley who
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prescribed medication and physical therapy beginning in

October of 2011.  Ms. Barnes offered into evidence a

physical therapy discharge dated December 21, 2011, which

indicates that she had at that time met the goals

established in her initial evaluation on October 12, 2011.

(C. Exh. 1 p. 35) However, when Ms. Barnes returned to Dr.

Skelley two months later on February 21, 2012, Dr. Skelley

recommended an MRI.  In addition, Ms. Barnes testified that

she did not finish her physical therapy until April 17,

2012. (T. 26-27)

For reasons which are not clear from the record, the

MRI recommended by Dr. Skelley in February of 2012, was not

performed until August 13, 2012.  Dr. Skelley then referred

Ms. Barnes to Dr. Carl Covey at Innovative Spinecare in

Little Rock.  Ms. Barnes testified that she was only

permitted to see Dr. Covey on one occasion.  Dr. Covey’s

only report in evidence indicates that on October 12, 2012,

Dr. Covey prescribed medication for arthritis pain,

medication for nerve pain, and medication for muscle spasms. 

In addition, Dr. Covey proposed a caudal epidural steroid

injection for pain caused by a protrusion of the L5-S1 disc

in Ms. Barnes’ lower back. (C. Exh. 1 p. 24) 

Ms. Barnes testified that she was not able to get the

epidural steroid injection because workmen’s comp informed

her that her medical treatment was being cut off because she

was in litigation. (T. 26) Ms. Barnes testified that the
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litigation was the hearing for temporary disability

compensation that she and her attorney had requested. (T.

26) 

The respondent now contends that Ms. Barnes did not

sustain a compensable injury established by medical evidence

supported by objective findings. (Comm. Exh. 1 p. 2) In this

regard, the respondent contends that the L5-S1 disc

protrusion is not the source of any problem that Ms. Barnes

is having, and that Flexeril was prescribed to keep Ms.

Barnes from having muscle spasms, not to apply a medication

to something that a doctor observed. (T. 54-55)

Issue 1: Compensable Back Injury

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Montgomery v. J & J Lumber Co., 2011 Ark.

App. 129, ___ S.W.3d ___.
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In the present case, I note that a slip and fall is a

specific incident which is identifiable by time and place of

occurrence.  I also understand from the context of her

testimony that Ms. Barnes was attempting to take the dirty

dishes of a patient (and not dishes from a meal that Ms.

Barnes ate herself) into the kitchen when she fell. (T. 11)

Because Ms. Barnes was attempting to perform her employment

duties when she slipped and fell, I find that any physical

injuries that Ms. Barnes sustained as a result of her fall

arose out of an in the scope of her employment.

I also find that Ms. Barnes has established by a

preponderance of the credible evidence that she sustained an

internal physical injury to her back in the fall which has

required medical treatment and which is established by

medical evidence supported by objective findings.

In reaching these conclusions, I first find credible

Ms. Barnes’ testimony that she did not have any back

problems before her fall and her testimony that she landed

on her buttocks during the fall. (T. 12, 27) In these

regards, the parties have offered no evidence inconsistent

with Ms. Barnes’ testimony that she had no prior problem

with her back or her hips, and the initial emergency room

report after her fall contains a history that Ms. Barnes hit

both her head and her buttocks in falling backwards. (C.

Exh. 1 p. 3)
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I also find that Ms. Barnes’ physical back injury is

established by medical evidence supported by multiple

objective findings.  As her attorney noted, Dr. Skelley

prescribed Flexeril for muscle spasm for Ms. Barnes on

October 6, 2011. (C. Exh. 1 p. 10)  To the extent that the

respondent’s attorney contends that Dr. Skelley was

prescribing Flexeril as a prophylactic measure based on Ms.

Barnes’ subjective complaints only, this examiner sees no

indication from Dr. Skelley’s records that Dr. Skelley was

prescribing Flexeril for prophylactic purposes, and Dr.

Skelley’s clinical reports make no specific reference to

either the presence or the absence of muscle spasms upon

examination.  Consequently, this examiner is constrained to

agree with the claimant’s attorney that the evidence in this

case is not distinguishable from the evidence presented in

Fred’s Inc. v. Jefferson, 361 Ark. 258, 206 S.W.3d 238

(2005), where the Court concluded that a prescription for

Flexeril and physical therapy, under the chronology of the

case, met the statutory requirement of objective findings. 

I conclude that the respondent’s argument might have merit,

consistent with Rodriguez v. M. McDaniel Co., Inc., 98 Ark.

App. 138, 252 S.W.3d 146 (2007), if Dr. Skelley had

indicated that the Flexeril prescription was in fact

prophylactic only.  However, absent that type of indication,

I understand from Jefferson and from Denning v. Wal-Mart

Associates, 2009 Ark. App. 842, that Dr. Skelley’s Flexeril
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prescription as need for muscle spasm satisfies the

objective findings requirement.  In addition, I note that in

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167

(2000), the Arkansas Supreme Court similarly determined that

a prescription for Valium “as needed for muscle spasm”

qualified as an objective medical finding.

I also note that a physical therapist assessed both an

onset of muscle spasm during a pelvic distraction procedure

and a rapid resolution of that spasm with relief of pressure

on December 9, 2011, and a physical therapist noted in the

initial evaluation performed much earlier on October 12,

2011, the presence of swelling around the L5-S1 level of Ms.

Barnes’ spine. (C. Exh. 1 p. 26, 30, 32) The Courts have

previously noted that muscle spasms observed by a physical

therapist are objective medical findings.  Continental

Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999). 

The Arkansas Courts have also concluded that “swelling” is

an objective medical finding.  Meister v. Safety Kleen, 339

Ark. 91, 3 S.W.3d 320 (1999). 

I find that the objective findings of swelling and

spasm between October and December of 2011, establish the

presence of a physical lower back injury that Ms. Barnes

sustained on September 22, 2011, that required medical

treatment.
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Issue 2: Temporary Disability Compensation 

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

A.  Healing Period

In the present case, I find that Ms. Barnes’ healing

period began on September 22, 2011, the date of her fall,

and ended three months later, on December 21, 2011, when the

physical therapist assessed that Ms. Barnes had met the

goals established at her initial evaluation. (C. Exh. 1

p. 35) I note that the long term goals established in Ms.

Barnes’ initial evaluation were that she would return to her

previous functional status prior to her onset of symptoms

and have independence with a progressive home exercise

program emphasizing function. (C. Exh. 1 p. 27)

In concluding that Ms. Barnes’ healing period ended on

December 21, 2011, I am particularly persuaded by the

December physical therapy reports in the record indicating

that on December 5, 2011, Ms. Barnes questioned whether she

would ever get back to normal, however, also indicating on
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December 7, 2011, that she had less pain in the last couple

of days, indicating on December 9, 2011, that the hardest

part was getting up and down, indicating on December 13,

2011, that she was feeling much better and really not

experiencing any pain since the previous week, indicating on

December 15, 2011, that she was not back to where she was

before, but was feeling 100% better, and indicating on

December 21, 2011, as indicated above, that she had met the

goals established in her initial evaluation.  (C. Exh.1 p.

30-35)

In concluding that Ms. Barnes’ healing period ended on

December 21, 2011, I have certainly considered her testimony

that she currently experiences disabling symptoms

alternating between her left leg and her right leg, that she

can feel a knot in her back that is an abnormal

intervertebral disc, and that her doctors are telling her

that she has a disc herniation. (T. 12-13, 30-31, 33, 35-36) 

However, I point out that the only electrodiagnostic

study in evidence did not confirm the presence of any

abnormality, much less an abnormality consistent with Ms.

Barnes’ description of symptoms alternating down both legs.

(C. Exh. 1 p. 16-17) Likewise, the report of the MRI in

evidence makes no reference to any abnormality impinging on

either a nerve root or on the spinal cord consistent with

symptoms going down either leg, much less down both legs in
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an alternating fashion, and the MRI report makes no

reference to a disc herniation. (C. Exh. 1 p. 21) 

I have likewise considered Ms. Barnes’ testimony that

her last physical therapy was not until April 17, 2012. 

However, I note that she has not offered into evidence the

reports of any physical therapy that she may have undergone 

after December 21, 2011, and the physical therapy reports

that were offered into evidence indicate that she had met

her initial evaluation goals on December 21, 2011.

B. Disability

The Arkansas Court of Appeals has explained that “If,

during the period while the body is healing, the employee is

unable to perform remunerative labor with reasonable

consistency and without pain and discomfort, his temporary

disability is deemed total.”  Farmers Cooperative v. Biles,

77 Ark. App. 1, 69 S.W.3d 899 (2002) citing Pyles v. Triple

F. Feeds of Texas, 270 Ark. 729, 606 S.W.2d 146 (Ark. App.

1980).  The Full Commission has previously noted that a

physician’s “off work” slips are not a prerequisite to a

claimant establishing that she is unable to work.  Willably

v. Beverly Healthcare, Full Workers’ Compensation

Commission, Opinion filed June 28, 2007 (F306079, F406144,

F509749) citing Farmers Cooperative v. Biles, supra.

In the present case, the claimant did not timely offer

into evidence any off work slips indicating when her medical
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1Ms. Barnes did hand her attorney one such letter from
Dr. Skelley at the close of the hearing.  However, since
that letter was not exchanged at least seven days before the
hearing, and since the claimant has failed to offer good
cause to explain that failure, I find that Dr. Skelley’s
report, marked Claimant’s Proffered Exhibit 2, will not be
considered in rendering a decision on Ms. Barnes’ temporary
disability.

providers considered her temporarily disabled from work.1

However, after considering Ms. Barnes age, her education,

her previous work experience, the nature of her injury, the

nature of her medical treatment in 2011, and the pain and

discomfort documented during Ms. Barnes’ 2011 physical

therapy, I find that Ms. Barnes proved by a preponderance of

the evidence that she was incapacitated from working due to

her injury-related pain and discomfort from September 23,

2011, through December 21, 2011.  

In these regards, Ms. Barnes’ primary work experience

has been with AT&T.  However, Ms. Barnes explained that AT&T

would not hire her back once she was retired. (T. 37) In

considering the possibility of Ms. Barnes working as a CNA

in 2011 after her fall, I note that Mt. Carmel Community

indicated on October 3, 2011, that Ms. Barnes’ job involved

only 5% sitting, and 95% either standing, walking, stooping,

reaching or lifting.  Mt. Carmel Community indicated that

the company also did not have any modified work available. 

(C. Exh. 1 p. A)  

In light of Ms. Barnes’ non-diverse work history, her

active treatment by physical therapy two to three times per
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week until December 21, 2011, and her most recent experience

in a field of work that requires 95% of an employee’s time

to be spent either standing, walking, stooping, reaching or

lifting, but not sitting, I find that Ms. Barnes has

established by a preponderance of the credible evidence that

she was not offered work by Mt. Carmel Community, and was

not capable of working as a CNA or in any other type of

identifiable employment, until physical therapy reached its

goals and Ms. Barnes was released from therapy, on

December 21, 2011.  

Issue 3: Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary
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medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In addition, the Full Commission explained in Wells v.

Wal-Mart Associates, Full Workers’ Compensation Commission,

Opinion filed May 22, 2002 (W.C.C. No. F100849):

[W]e note that an injured worker is not required
by law to establish a need for ongoing medical
treatment through evidence of objective medical
findings.  Williams v. Prostaff Temporaries, 336
Ark. 510, 988 S.W.2d 1 (1999).  However, we note
that the presence or absence of ongoing objective
pathology can be a relevant factor.

In addition, whether prescribed treatment is effective

in treating a diagnosed medical condition is a relevant

factor for the Commission to consider in determining whether

the treatment was reasonably necessary.  Winslow v. D & B

Mech. Contractors, 69 Ark. App. 285, 13 S.W.3d 180 (2000). 

In the present case, I find that Ms. Barnes has

established by a preponderance of the evidence that all of

the medication that she was prescribed before December 21,

2011, was reasonably necessary in conjunction with her

physical therapy to treat her injury-related pain and

discomfort.  However, in light of (1) the physical therapy

finding on December 21, 2011, that all of the goals

established at the initial evaluation had been met and that
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independence had been achieved, (2) the negative

electrodiagnostic study thereafter, (3) the MRI thereafter

that did not indicate any type of nerve compression or disc

herniation, and Dr. Covey’s report from October 12, 2012,

indicating that he did not detect paraspinal tenderness or

spasm, I find that Ms. Barnes has failed to establish that

either her medication prescribed after December 21, 2011, or

Dr. Covey’s proposed additional treatment for pain at

Innovative Spinecare are reasonably necessary to treat Ms.

Barnes’ work-related back injury.         

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer/employee relationship existed on the
date of the accident, September 22, 2011.

3. The claimant’s compensation rates for temporary
total disability and permanent partial disability
are $65.00.

4. This claim is controverted in its entirety.

5. The claimant sustained a compensable back injury
on September 22, 2011.

6. The claimant proved by a preponderance of the
credible evidence that she is entitled to
temporary total disability benefits for the period
beginning on September 23, 2011, and ending on
December 21, 2011.

7. The claimant proved by a preponderance of the
evidence that the medication prescribed to her
before December 21, 2011, was reasonably necessary
to treat her compensable back injury.

8. The claimant has failed to establish by a
preponderance of the evidence that either the
medication prescribed to her after December 21,
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2011, or Dr. Covey’s proposed additional treatment
for pain at Innovative Spinecare are reasonably
necessary to treat Ms. Barnes’ compensable back
injury. 

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


