
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G104489

SUSAN BAKER, EMPLOYEE CLAIMANT

EASTER SEALS ARKANSAS,
SELF-INSURED EMPLOYER RESPONDENT

ATA WORKERS’ COMPENSATION TRUST/
RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JANUARY 18, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant, MS. SUSAN BAKER, was unrepresented and
appeared pro se.

The respondent was represented by HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 6, 2012, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on September 19, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim for additional
benefits.

2. The employer/employee relationship existed on
March 29, 2011.

3. The claimant sustained a compensable injury on
March 29, 2011.

4. The claimant’s average weekly wage of $500.85 on
March 29, 2011, entitles her to compensation rates
of $334 per week for temporary total disability
and $250 per week for permanent partial
disability.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Unpaid/un-reimbursed medical expenses (primarily
by Dr. Ackerman).

2. Future medical treatment.

Respondent:

1. Whether the past and future medical treatment at
issue is reasonably necessary in connection with
the claimant’s compensable injury.

2. Whether the treatment at issue is unauthorized
within the meaning of Ark. Code Ann § 11-9-
514(c)(3).

3. Whether the respondents are entitled to an offset
under Ark. Code Ann. § 11-9-411.

In addition, Ms. Baker indicated at the start of the

hearing that she could not determine which pages, if any, of

the respondents’ two exhibits that she received at least

seven days before the hearing.  On that basis, Ms. Baker

objected to admissibility of both exhibits under the

provision of the Prehearing Order stating in relevant part

that “No documents will be allowed into evidence unless

exchanged by the parties at least seven (7) days prior to

the scheduled hearing, except with leave of the Commission

and upon a showing of good cause.”  During the course of the

hearing, Ms. Wood objected at various points to Ms. Baker

testifying as to statements that physicians allegedly made

to Ms. Baker, on the grounds that Ms. Baker’s testimony was
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impermissible hearsay. 

In light of Ms. Baker’s evidentiary objection under the

seven day rule, this examiner left the record open to

provide the respondents 14 days to research when various

exhibit pages were mailed to Ms. Baker, and to provide Ms.

Baker 14 days thereafter to respond to the document exchange

research provided by the respondents.  Ms. Wood timely filed

a package of material on November 19, 2012, identifying when

various pages of Respondents’ Exhibits 1 and 2 were mailed

to Ms. Baker.  Notably, Ms. Baker did not respond to Ms.

Woods’ November 19, 2012, correspondence indicating that all

documents in both exhibits were mailed to Ms. Baker on or

before October 30, 2012, except her unemployment records

that were mailed on November 2, 2012. 

The record consists of two volumes: (1) the November 6,

2012, hearing transcript and the exhibits contained therein,

except to the extent that certain proffered testimony has

been excluded herein, and (2) the administrative law judge’s

November 7, 2012, letter mailed to the parties and Ms.

Woods’ eleven pages of correspondence filed on November 19,

2012, which I have “bluebacked” together to designate as

part of the record.
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DISCUSSION

Issue 1.  Evidentiary Objections

A.   Seven Day Rule Objections

     The Prehearing Order filed in this case on

September 19, 2012, states in relevant part that “No

documents will be allowed into evidence unless exchanged by

the parties at least seven (7) days prior to the scheduled

hearing, except with leave of the Commission and upon a

showing of good cause.” [Emphasis in the original] (Comm.

Exh. 1 p. 5)

To the extent that Ms. Baker suggested at the hearing

that she did not receive some or all of the respondents’

exhibits at least seven days before the hearing, I note that

Ms. Baker did not bring any documents with her to the

hearing, and she could not state with any specificity when

she received any documents.  In addition, I note again that

the respondents have indicated that all pages of both

exhibits were mailed to Ms. Baker on or before October 30,

2012, except her unemployment records.  Ms. Baker has not

responded, after reviewing her own records, that any

documents were not received at least seven days before the

hearing, and in my letter mailed on November 7, 2012, I

informed the parties in part that: “If I do not receive from

Ms. Baker some sort of response on or before December 4,

2012, I will conclude that she is satisfied that she

received all of the documentation at least seven (7) days
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before the hearing except the Employment Security Division

documents.”  Having now received no response from Ms. Baker,

I find that she received all of the documentation in 

Respondents’ Exhibits 1 and 2 at least seven days before the

hearing except the Employment Security Division documents.

Although the Employment Security Division documents

were not mailed until November 2, 2012, I note that Ms.

Baker continued to work for Easter Seals until September 24,

2012, i.e., five days after the last prehearing telephone

conference conducted on September 19, 2012. (T. 25) In

addition, there appears to be no dispute that the

respondents’ attorney did not learn about Ms. Baker applying

for unemployment benefits until taking Ms. Baker’s

prehearing deposition, and Ms. Baker has acknowledged that

Ms. Baker postponed her own deposition “once or twice.” (T.

45) In light of the evidence that the respondents were not

able because of her postponements to take Ms. Baker’s

deposition until October 16, 2012, I find that the

respondents have established good cause for their failure to

obtain and exchange at least seven days before the

November 6, 2012, hearing, Ms. Baker’s records from the

Department of Workforce Services.

I therefore find that all pages of Respondents’ Exhibit

1 and Respondents’ Exhibit 2 are hereby accepted into

evidence and will be considered in rendering a decision on

the issues before the Commission.
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B.   Hearsay Objections 

Ms. Wood objected at the hearing to Ms. Baker

testifying about comments that doctors made to Ms. Baker. 

Specifically, Ms. Wood objected when Ms. Baker testified

that an unnamed female doctor at Concentra told Ms. Baker

that the doctor would order an MRI the next time that Ms.

Baker came in if she was still having issues.  (T. 17-18)

Ms. Wood also objected to Ms. Baker testifying that Dr.

Ackerman explained that she was experiencing a facet tissue

pain. (T. 23)  

    I note that the Arkansas Supreme Court has previously

explained in St. Paul Ins. Co. v. Touzin, 267 Ark. 539, 592

S.W.2d 447 (1980):

First, the compensation law provides that the
Commission is not bound by technical rules of
evidence or procedure, but may "conduct the
hearing in a manner as will best ascertain the
rights of the parties." [Citation omitted].
Professor Larson discusses at length the cases
construing such provisions in workers'
compensation statutes.  He concludes that the
factfinders are expected to adhere to basic rules
of fair play, such as recognizing the right of
cross examination and the necessity of having all
the evidence in the record.  On the other hand, a
compensation commission undoubtedly has expertise
much superior to that of a jury in the weighing of
testimony and should therefore be left to
determine the probative value of hearsay testimony
and other proof that might not be admissible in a
court of law. Larson, Workmen's Compensation Law,
79.00 and 79.80 79.84 (1976).

In the present case, Ms. Baker did not offer into

evidence any written reports of treatment that she received

from Dr. Ackerman or from her physicians from Concentra, and
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as discussed above, when Ms. Wood offered the reports of Ms.

Bakers’ treating physicians into evidence, Ms. Baker

questioned the reports’ admissibility under the seven day

rule.

I find that Ms. Bakers’ attempt to offer into evidence

the diagnoses and treatment plans of her treating physicians

solely through her own self-serving hearsay testimony,

rather than through either the reports or testimony of her

treating physicians themselves, effectively negates the rule

of fair play pertaining to the right of cross-examination.

In reaching this conclusion, I note that in Donna Cooper v.

Franklin Electric, Full Workers’ Compensation Commission,

Opinion filed on March 28, 1994 (E215854), the Commissioners

unanimously agreed that it was error for an administrative

law judge to allow into evidence notarized statements from

two individuals that they did not witness any injuries to

Ms. Cooper during taekwondo classes.  If notarized

statements of disinterested classmates are considered too

untrustworthy to be admissible without the possibility of

cross-examination, then surely the claimant’s self-serving

testimony as to what her doctors allegedly told her about

their diagnosis and proposed testing is even less

trustworthy for evidentiary purposes than the notarized

statements of disinterested individuals in Cooper. 

Consequently, the respondents’ hearsay objections are

sustained, and the claimant’s testimony described herein
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about what her physicians allegedly told her will not be

considered in rending a decision on the issues currently

before the Commission.

Issue 2: Unauthorized Medical Treatment

Ms. Baker sustained an admittedly compensable injury on

March 29, 2011, when she was attacked by a client being

served through her job at Easter Seals. (T. 14) Ms. Baker

was treated that same day by Dr. Scott Carle.  (R. Exh. 1 p.

24) Ms. Baker completed a Commission Form N the next day.

(R. Exh. 2 p. 5) Dr. Carle eventually released Ms. Baker

from his care on April 19, 2011, with no permanent

impairment. (R. Exh. 1 p. 26-29)

Ms. Baker next filed a Form C at the Commission on

June 6, 2011.  As part of her claim for benefits, Ms. Baker

indicated that she was seeking a change of physician. (R.

Exh. 2 p. 6) However there is no evidence that Ms. Baker

ever applied for or received from the Medical Cost

Containment Division her one-time change of physician

provided for in Arkansas Code Annotated section 11-9-514

either before or after she began treating with medical

providers other than Dr. Carle.

The respondents have offered into evidence reports of

testing and treatment that Ms. Baker then underwent at her

own expense after June 6, 2011, including an MRI of her

brain (June 13, 2011), a CT scan of her pelvis (June 16,

2011), an evaluation by an orthopedist (Dr. Bernard Crowell)
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and treatment by Dr. William Ackerman (June 30, 2011 -

December 26, 2011).

The Full Commission has interpreted Arkansas Code

Annotated section 11-9-514 such that all treatment from a

new physician is unauthorized until such time as the

Commission has entered an order granting an injured worker

her one time change of physician provided for under Arkansas

Code Annotated section 11-9-514(a).  See Harris v.

Blytheville Public Schools, Full Workers’ Compensation

Commission, Opinion filed January 3, 2011 (F905875).  Here,

the claimant’s authorized treating physician is at

Concentra.  Since Ms. Baker signed a Form N and later filed

a Form C seeking a change of physician, but has never

obtained a change of physician order from the Medical Cost

Containment Division of the Commission, I find pursuant to

Arkansas Code Annotated section 11-9-514(b), as interpreted

in Harris, supra, that the treatment that Ms. Baker has

received from physicians outside of Concentra to date has

been unauthorized and at her own expense.

Issue 3: Additional Treatment From Dr. Ackerman

Ms. Harris testified at the hearing conducted on

November 6, 2012, that prior to her being attacked on

March 29, 2011, she was diagnosed with myofascial pain with

fibromyalgia-like symptoms. (T. 18-19) However, Ms. Harris

testified that her pain after the attack has gotten much

worse, and that her work-related injury aggravated her
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condition. (T. 22, 24) Ms. Harris seeks additional treatment

from Dr. William Ackerman, a pain medicine specialist, who

has treated Ms. Harris for her diagnosed fibromyalgia since

at least June 14, 2010. (T. 51; R. Exh. 1 p. 9)

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).
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In the present case, the only physician whose written

opinion has been offered into evidence regarding the need

for additional treatment for Ms. Baker’s work-related injury

is Dr. Scott Carle, Ms. Baker’s authorized treating

physician at Concentra.  Dr. Carle opined on April 19, 2011,

that no further treatment was recommended. (R. Exh. 1 p. 27)

Ms. Baker testified that Dr. Carle blew her off and did

not give her a fair shake. (T. 27) In considering this

testimony, however, I note that Ms. Baker underwent a number

of tests and received various injections and other treatment

at her own expense after April 19, 2011, and not one

physician’s report in evidence after April 19, 2011, in any

way attributes Ms. Baker’s ongoing fibromyalgia diagnosis, 

or her treatment for that condition, to her attack at work

on March 29, 2011.

I note that Ms. Baker before her attack was taking

various prescription medications for her fibromyalgia

including Tramadol, Flexeril, Norco and Cymbalta. (R. Exh. 1

p. 19) Her injections from Ackerman started at least two

months before her attack, on January 26, 2011. (R. Exh. 1 p.

20) In addition, Ms. Baker remained under active medical

treatment from Dr. Ackerman for her fibromyalgia on March

28, 2011, i.e., on the day before her attack. (R. Exh. 1 p.

21) 

On this record, I find that Dr. Carle’s opinion - that

no additional treatment was recommended under workers’
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compensation as of April 19, 2011 - is not based on any

material mistake of fact, is hereby accorded great weight,

and establishes by a preponderance of the credible evidence

that no additional treatment has been or will be reasonably

necessary for Ms. Baker’s work-related injury after

April 19, 2011.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim for additional
benefits.

2. The employer/employee relationship existed on
March 29, 2011.

3. The claimant sustained a compensable injury on
March 29, 2011.

4. The claimant’s average weekly wage of $500.85 on
March 29, 2011, entitles her to compensation rates
of $334 per week for temporary total disability
and $250 per week for permanent partial
disability.

5. The claimant’s authorized treating physician is
Dr. Scott Carle, and the medical expenses that the
claimant has incurred from other providers after
April 19, 2011, has been unauthorized and
therefore at her own expense.

6. The claimant has failed to establish by a
preponderance of the credible evidence that
additional medical treatment after April 19, 2011,
has been or will be reasonably necessary in
connection with her compensable injury sustained
on March 29, 2011.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are
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directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


