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STATEMENT OF THE CASE

On October 25, 2012, the above-captioned claim was heard in Russellville,

Arkansas.  A prehearing conference took place on August 20, 2012.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment of the fifth stipulation at the hearing, they are the following, which

I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/insurance carrier relationship existed on or about

May 19, 2010, when Claimant sustained a compensable injury to her left

hand.

3. Respondents accepted this claim as compensable.

4. Claimant’s average weekly wage is $248.59, which would entitle her to

compensation rates of $166.00/$125.00.

5. Claimant received a fifty-nine percent (59%) permanent partial disability

rating to her hand by Dr. Richard Wirges.  Respondents have accepted and

are making payments toward this rating.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The issues concerning whether Claimant has been under paid permanent partial disability

benefits and whether she is entitled to a controverted attorney’s fee were withdrawn.  The

following were litigated:

1. Whether Claimant is entitled to additional medical treatment.

2. Whether Claimant suffered an independent intervening cause that relieves

Respondents from further liability.

All other issues have been reserved.

Contentions

The respective contentions of the parties have been amended to delete those

related solely to the withdrawn issues.  Moreover, the parties prior to the hearing sent
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letters (admitted into evidence as Commission’s Exhibit 2–see infra)that supplemented

their contentions.  As amended, the contentions now read:

Claimant:

1. Claimant contends that admitted compensable injuries were sustained on

May 19, 2010.

2. Claimant was issued permanent impairment by her principal treating

physician, Dr. Richard Wirges.

3. Under the treatment of Dr. Wirges, the claimant has been recommended to

have a CT scan, which Respondents have refused to authorize.

4. Claimant was previously under the treatment of Dr. Wirges.  He has made

numerous recommendations that Respondents refused to authorize.  As

such, Respondents then informed Claimant that they would no longer be

responsible for any medical treatment that she might seek.  Respondents

controverted the claim for future medical expenses.

5. In the meantime, Claimant, in order to receive medical treatment, has made

an application for Medicaid benefits.  She is presently under the treatment

of Dr. David Oberlander, a Medicaid-authorized physician (neurologist) in

Conway.  Claimant wishes for Dr. Oberlander to be designated as her

treating physician and for Respondents to be made liable for treatment she

receives by him.

6. Claimant reserves the right to pursue other benefits to which claimant may

become entitled in the future.
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Respondents:

1. The claimant was involved in at least two intervening accidents involving her

hand and arm.

1. Any additional treatment is related to the subsequent accidents for which the

respondents are not responsible.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant and to observe her demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Respondents have not proven by a preponderance of the evidence that

Claimant sustained an injury to her left hand that was an independent

intervening cause that would relieve them of further responsibility under this

claim.

4. Claimant has proven by a preponderance of the evidence that the treatment

of her left hand that she has received by Dr. David Oberlander and which is

reflected in Claimant’s Exhibit 1 was reasonable and necessary.
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5. The evidence does not preponderate that Claimant has complex regional

pain syndrome/reflex sympathetic dystrophy.  Thus, Respondents are not

liable for treatment of such.

6. Claimant has proven by a preponderance of the evidence that she is entitled

to additional treatment of her left hand by Dr. Oberlander.

7. Claimant has not proven by a preponderance of the evidence that she is

entitled to a CT scan of her left hand because Dr. Oberlander has not

recommended such a test.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Commission Exhibit 2, letters from Claimant’s and

Respondents’ counsels to the Commission dated August 24, 2012 and August 28, 2012,

respectively, consisting of two pages; Claimant’s Exhibit 1, a compilation of her medical

records, consisting of one index page and 78 numbered pages thereafter; Respondents’

Exhibit 1, another compilation of Claimant’s medical records, consisting of three index

pages and 49 numbered pages thereafter; and Respondents’ Exhibit 2, a July 1, 2011

Arkansas State Police Uniform Motor Vehicle Collision Report and an indemnity payout

history, consisting of five numbered pages.

Adjudication
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Standards.  Claimant argues that she is entitled, at Respondents’ expense, to

additional treatment of her compensable left hand injury.  Arkansas Code Annotated

Section 11-9-508(a) (Supp. 2011) states that an employer shall provide for an injured

employee such medical treatment as may be necessary in connection with the injury

received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d

153 (2003).  But employers are liable only for such treatment and services as are deemed

necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App.

166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance of the

evidence that medical treatment is reasonable and necessary for the treatment of a

compensable injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  The standard “preponderance of the evidence” means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d

415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947). What

constitutes reasonable and necessary medical treatment is a question of fact for the

Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

Respondents have taken the position that Claimant was injured in two incidents

subsequent to the work-related one that occurred on May 19, 2010, and that the incidents

constitute independent intervening causes, relieving Respondents from further

responsibility for the May 19, 2010 accident.  The pertinent section of the Act provides:

Under this subdivision (4)(F), benefits shall not be payable for a condition
which results for a nonwork-related independent intervening cause following
a compensable injury which causes or prolongs disability or a need for
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treatment.  A nonwork-related independent intervening cause does not
require negligence or recklessness on the part of a claimant.

Ark. Code Ann. § 11-9-102(f)(F)(iii) (Supp. 2011).  The test for determining if a subsequent

episode is an aggravation or a recurrence is whether the subsequent episode was

precipitated by an independent intervening cause, or was a natural and probable result of

the first injury.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 167-68, 969 S.W.2d 677

(1998).  The initial question is whether a causal connection between the primary injury and

the subsequent disability exists; and provided such a connection is established, there is

no independent intervening cause unless the subsequent disability is triggered by activity

by the claimant that is unreasonable under the circumstances.  Guidry v. J&R Eads Const.

Co., 11 Ark. App. 219, 223, 669 S.W.2d 483 (1984).  Respondents bear the burden of

proving an independent intervening cause by a preponderance of the evidence under Ark.

Code Ann. § 11-9-705(a)(3) (Supp. 2011).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.
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Testimony.  Claimant testified that she is 47 years old and attended school through

a portion of the 11th grade.  She went to work for Respondent Arkansas Equipment

Manufacturers (“AEM”) in 2000.  While her duties there during 2010 were “as assigned,”

her primary responsibility was the use of a saw to cut metal as part of the manufacturing

of commercial ovens.  On May 19, 2010, she was assigned to help Bob McGee, a co-

worker, remodel the offices of Wayne Pierce, the owner of AEM.  She related that she was

using a Skilsaw–a different device than the one she used in oven manufacturing–to cut a

1x12 board.  Because the saw “hit something,” she let go of the saw’s trigger, which

stopped the machine automatically.  But as Claimant reached down to turn the board over,

“Bob McGee grabbed the saw and went over the top of my hand.”  The action severely cut

her left hand; the blade entered her hand at a point in her palm about one inch below the

base of her pinky, traveled across the middle of the hand, and came to rest at the outside

base of the thumb.

Claimant was rushed to Saint Anthony’s Hospital in Morrilton.  She underwent two

surgeries on her hand, including one at the University of Arkansas for Medical Sciences

(“UAMS”).  Ultimately, she came under the care of Dr. Richard Wirges, an orthopedic

surgeon.  Claimant testified that at the time this occurred, Shy Cox, the nurse case

manager, called her and told her that her second scheduled surgery at UAMS was being

cancelled, and arrangements were being made for her to see Wirges.

She was off work from May 19, 2010 until some point in August of that year.  Upon

her return, which was to one-handed duty, she went back to using the metal-cutting saw.

Claimant was eventually assigned to use a “CNC,” which is a machine that can be
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programmed to cut or drill material.  However, she was unable to place material inside the

machine’s vice and tighten it with one hand.  A jig was configured so that Claimant could

use the drill.  Regardless, her testimony was that despite her efforts to work every day, she

was unable to do so.  This was in contrast to her abilities prior to the saw accident, when

she not only worked 40 hours a week, but at times went on jobs out-of-state.

Claimant admitted that she was involved in a one-vehicle accident in July 2011.  But

she added that even before this happened, she was still having problems with her left

hand.  She related that her hand symptoms never stop; “[i]t hurts constantly.”  Asked to

describe the pain, she stated:

It’s burning, stabbing, feels like there’s something coming out the end of my
fingers, nails turn blue, palm of my hand turns blue, especially if I hold my
arm down.  If you’ll pay attention, you’ll notice I never put this hand down.
I’ve always got it up . . . [a]nd when I sleep at night, I’ll put my arm through
some pillows and prop it up.

Her sensations extend all the way to her left shoulder.  She added that if her left elbow is

bumped, she feels a sensation all the way to her fingertips–and for an extended period of

time.  Claimant is unsure how long this particular symptoms has been occurring.  But she

was certain that the stabbing sensation has been present after since she underwent the

first surgery, at UAMS.  Dr. Wirges’ surgery, geared toward reconstruction, did not resolve

these problems.  She was assigned a 59 percent impairment rating to the hand.

While Claimant was undergoing treatment by Dr. Wirges, she saw Dr. Reginald

Rutherford and underwent a triple-phase bone scan.  He had her evaluated by Dr. Judy

Johnson, a psychologist.  Johnson performed testing, and those results were sent to Dr.

Earl Peeples, who also examined Claimant.
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Claimant related that she has actually been in two motor vehicle accidents since

she suffered her work-related hand injury.  The first took place in July 2010, as she was

traveling to a physical therapy session for her hand, about one week after the second

surgery.  Another vehicle struck the side and front of her car.  She admitted that she

bumped her left hand in the accident.  But she later denied suffering any injury to it then.

The second accident took place on July 1, 2011.  Claimant swerved to avoid an oncoming

car, and as a result, her vehicle “did not flip all the way over.  It flipped over.”  Her seatbelt

had to be cut before she could be extracted from the front seat.  Later, however, she

admitted that she was unconscious at the accident scene, that she was intoxicated, that

she was charged with DUI or DWI, and that she lost her driver’s license.

As a result of that particular accident, Claimant ceased working at AEM, and had

to undergo surgery to repair a ruptured disc in her thoracic spine.  This was the major

problem that resulted from the accident.  But she did not recall bumping her left hand in

that car wreck, and denied injuring it at that time.  She agreed that, as reflected in her

medical records, she bumped her left hand on a tea pitcher, made of plastic, and that it

caused pain.  But she hastened to add that bumping anything with her hand hurts–and this

has been the case since it was injured by the saw.  While Dr. Wirges recommended that

Claimant undergo a CT scan to determine the source of her continuing hand problems, this

never took place.

When Claimant became aware that Respondents were not going to pay for what

Wirges had recommended, she complained to Cox about it.  Cox continued to accompany

her to appointments until Dr. Wirges released her.  She then went to Dr. James Nolen, her
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personal physician, for her continuing hand pain.  From there, she was referred to Dr.

David Oberlander.  Oberlander has been prescribing medications that make the hand

symptoms bearable.  These include Hydrocodone for pain and Gabapentin for nerve

damage.  As a result, she has been able to sleep.  She added that had Respondents

continued to pay for her treatment with Dr. Wirges, she would still be seeing him.  Dr.

Oberlander has also sent her for a whole-body scan.  Claimant admitted that Oberlander

does not have any of the records of her previous treatment.  She stated that Respondents

would not pay for her treatment with Nolen or Oberlander, so Claimant applied for

Medicaid.

Medical Records.  The records in evidence reflect that Claimant presented to the

emergency room at St. Anthony’s Medical Center on May 19, 2010 with a “partial left hand

amputation.”  She was transferred to UAMS, where she was found to have a “[l]arge soft

tissue wound ulnar side of the hand with a predominantly transverse fracture with

comminution of the fifth metacarpal.”  Dr. Robert Lumsden operated, performing a wound

debridement and an open reduction and internal Kirschner wire fixation of the fracture.

The doctor described the injury as “a complex wound of the left hand involving the palmar

digital nerves, arteries, veins, and flexor tendons.”

Claimant first went to Dr. Wirges on May 25, 2010.  She presented with no active

flexion of any of her fingers on her left hand and no two-point sensation of her fingers.  He

recommended a second operation, which took place on June 1, 2010.  The following

procedures were performed:

1. Open reduction internal fixation of the left fifth metacarpal fracture.
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2. Extensor tendon repair zone 6 left small finger and ring finger.
3. Repair of left fifth MCP capsule with capsulotomy.
4. Repair of zone 3 flexor tendons x@ to the left small ring, long and

index finger equaling 8 total x1 to the left thumb for 9 total flexor
tendon in zone 3 repairs primary.

5. Digital nerve repair at the common digital nerve location x4.
6. Complex laceration repair 35 cm full-thickness.
7. Carpal tunnel release.
8. Synovectomy of the carpal tunnel and flexor tendons.
9. Short-arm plaster intrinsic safe position.
10. Deep hardware removal of left fifth metacarpal.

She was released to one-handed duty on June 4, 2010.  On June 8, 2010, she

presented with “some pain and burning electrical sensations as well as sharp, stabbing

pain.”  She was referred for physical therapy.  As of June 21, 2010, she was still reporting

the above symptoms, along with no two-point sensation.  Wirges prescribed her Neurontin

and discussed her undergoing treatment for her “chronic pain” with “Dr. Bush.”  Claimant

saw Dr. Butchaiah Garlapati (presumably the person Wirges was referring to) at Arkansas

Pain Centers on June 23, 2010.  She was prescribed Gabapentin, and the record notes

she was taking Hydrocodone.  Dr. Wirges on June 29, 2010 noted that Claimant was “at

high risk for the development of RSD [Reflex Sympathetic Dystrophy].”  Dr. Rutherford on

July 1, 2010 stated that “[e]valuation of left hand demonstrates changes strongly

suspicious for RSD pertaining to swelling, color change and loss of range of motion digits

of left hand.”  He ordered a triple-phase bone scan, which on July 8, 2010, he wrote was

generally normal and did not show RSD.  Dr. Wirges on July 13, 2010 wrote that “[s]he has

no signs of RSD.”  Occupational therapy was continued.  When she returned to Dr. Wirges

on August 25, 2010, he wrote:
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Her hand has much improved as far as the swelling goes and the pain, but
she still has pain out of proportion to the exam.  She has extreme tightness
and even a shiny type appearance to her skin.  She has these episodic
swelling episodes, especially with activities, and even reports some
temperature changes and nail changes, and there are some minimal amount
of nail changes, and all are consistent with the clinical picture of RSD.  Dr.
Rutherford has previously evaluated her for this, and he found this to be
negative, but at this time I do think her clinical picture has changed some
more to support a possible diagnosis of RSD.

Dr. Wirges explained that “I think clinically [Claimant] still has [RSD],” and recommended

that she be reevaluated by Dr. Nallu.  As of October 14, 2010, Claimant still has not been

sent for this evaluation, and Wirges continued to recommend it, but he added that her pain

out of proportion to examination had improved and that she only had “a few signs” of RSD.

On October 20, 2010, Dr. Wirges continued to be of the opinion that Claimant had

RSD/Complex Regional Pain Syndrome (“CRPS”).  He wrote:

[S]ix months later she is still very stiff.  She has improved in her ranges of
motion from approximately three months ago, but she is still very limited,
especially the ulnar side of her hand is limited from MCP and PIP joint
stiffness and contractures as well as the palmar contracture from her scar.
Neurologically she still has a diminished two-point sensation throughout
those digital nerve injury repairs, and still has the hypersensitivity.  She still
has a thickness of the skin that is different from the contralateral side as well
as color changes that are also different, and extreme cold
insensitivity/intolerance.  With just palpation of her hand, she still has pain
out of proportion to the exam . . . At this point in time, I have been told by a
second opinion of Dr. [Earl] Peeples that she does not have chronic regional
pain syndrome/RSD, and that he does not think that she needs any
evaluation or treatment for this.  This is against my personal opinion of the
clinical presentation with her, but due to the case manager’s opinion, as well
as Dr. Peeples, I am being overridden and the referral over, and they think
that she can be managed safely and conservatively in the best interests of
the patient and her outcome.  By just myself, I disagree with this, and I would
ask now to have Dr. Peeples see and help take care of the patient’s pain and
discomfort issues, as she exceeds the normal realm of pain from these
injuries and is still needing additional pain support besides Extra-Strength
Tylenol and anti-inflammatories, as well as the Neurontin that she is still on,
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and is having an increase in her symptoms with the hypersensitivity and still
has very limited motion and function of that hand.

As part of Dr. Peeples’ report of September 16, 2010, he wrote:

Disuse is a common cause for dystrophic changes and stiffness that can be
confused with complex regional pain syndrome.  Complex regional pain
syndrome is a very uncommon diagnosis.  [Claimant] has no evidence of it
in this record.

Peeples performed an independent medical examination of Claimant and issued a report

dated October 28, 2010.  It reads in pertinent part:

I asked [Claimant] to review her current situation and she stated that her
hand never stops hurting.  She stated it feels like it is
asleep/tingling/burning/numbness.  She does not have good sensation on
the volar surface.  She does have sensation on the dorsal surface.  She has
trouble at night and occasionally awake[n]s with sharp pain.  She has been
attending physical therapy three times weekly and does exercises at home
as well.

She was asked to rate her pain on a scale from 1 to 10, with 1 representing
a barely perceptible pain and 10 the most severe pain any human has ever
experienced, that is an absolute maximum for the human race for all of
history.  She rated the constant pain at 7 and the pain at interview 7 and
laughed as we talked about it.  She stated at times the worst pain has been
a 10.  When I asked her if indeed this was the most severe pain in all human
history, unique to the planet and the human race, she said no that she would
revise it to 9.  She said that her labor pains were 10 and laughed.

. . .

OBJECTIVE:
Examination was undertaken.  Ms. Al[v]ey does not display pain behavior
during the evaluation.  She is noted to be pleasant and affable.  She has full
shoulder range of motion which is symmetric.  She has normal elbow
supination, pronation, flexion and extension bilaterally.

Careful measurements of the circumference of the arms indicated a 10 1/4
inch circumference of the right forearm, 9 ½ of the left forearm where there
was slight atrophy due to the injury.  At the wrist the circumferences were
qual at 6 inches and across the hand equal at 7 inches indicating no
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evidence of swelling.  Infrared temperature measurements indicated a
difference of 3-5 degrees on the volar surface of the left hand compared to
the right and on the dorsal of 1 degree.

Dorsal sensation was present.  Volar sensitivity is absent distal to the
laceration.  The hand felt slightly cool.  There was a transverse scar
consistent with a power saw injury across the volar surface of the left hand.
She had positive Tinel’s test in the path of the nerves distal to the transverse
scar, about 1 inch, indicating recovery or growth of the nerve fibers into the
area of damaged nerves.  Reflexes were intact, 2+ in the biceps, brachialis
and triceps.  There was no major hypersensitivity.  There was minor irritation
to Tinel’s testing.  There was no gross appearance of dystrophy.

SUMMARY:
Ms. Alvey sustained a severe power saw injury to the left hand in May, 2010.
She sustained injury to the bones, tendons and nerves.  She has previously
had triple phase bone scan which was negative.

Examination today including comparison radiographs is not consistent with
CRPS.  Chronic [sic] regional pain syndrome is the new terminology which
replaces reflex sympathetic dystrophy, (RSD).  She is currently undergoing
physical therapy and this is appropriate.  She is currently taking Neurontin
which controls the nerve pain.  She has indicated that she does not desire
to take narcotics.  This is an excellent approach.  Long term narcotic use
carries the danger of addiction and should be avoided if at all possible.  I
have recommended that she use Extra-Strength Tylenol in addition to the
Neurontin.

The position of the fracture currently looks good.  It may need bone grafting
in the area of the fracture.  Due to the kerf of the saw some bone material
was removed as the injury occurred.

Pain management by an independent physician is not recommended.  All
physicians and surgeons manage pain.  The upper extremity condition that
Ms. Alvey has is well within the expertise and management capabilities of a
fellowship trained hand surgery [sic].

. . .

Ms. Alvey does not meet current AMA Guideline standards to be qualified or
diagnosed as CRPS.  The bone scan is negative.  There is no sign of
dystrophy on the plain radiographs.  There are other explanations for her
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symptoms including psychological testing and disuse.  Treatment for
recovery from the severe hand trauma should continue as noted above.

When Claimant returned to Dr. Wirges on January 6, 2011, he wrote that “the

symptoms that she had that were concerning for chronic regional pain syndrome/RSD

have tremendously improved.”  The doctor noted that while “she still has numbness

basically from the transverse incision of her mid palm distal to the fingertips with tingling

sensations,” her skin appearance, temperature changes, nail changes, and color had

normalized.  While she still had stiffness, flexibility of the joints had improved, along with

her strength.  He modified her restrictions to a five-pound limit for two weeks, ten pounds

for the two weeks thereafter, 20 for the two-week period after that, and that no limitations.

When Claimant returned to him on March 2, 2011, he noted continued improvement, but

found that she was still not at maximum medical improvement.  She had begun to have

tingling sensations in the distal fingertips, past the point of laceration, that made Wirges

wonder if her sensation in that area was returning.  Aggressive therapy was continued, and

her limitations were modified to where she was allowed to lift anything that she can grasp.

On May 4, 2011, Claimant continued to present with some numbness and hypersensitivity,

but with improvement.  Range of motion had improved.  She was still taking Ultram and

Neurontin.  Aggressive therapy was continued.  When Claimant went back to Wirges on

June 15, 2011, he noted that she continued to improve–but also that “[s]he still has

symptoms of burning pain and some hypersensitivity.”

On July 1, 2011, Claimant was involved in a one-car accident.  The Air-Evac record

notes that she was an “unrestrained driver” who was found in the rear passenger area of

the vehicle (in contrast to her testimony that she had to be cut out of her seatbelt).  A CT
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scan showed a comminuted fracture of the T11 vertebral body–which was repaired

surgically.  The record from St. Vincent Health System reflects that she had “multiple

abrasions over her face, extremities and chest.”

Claimant reported on September 2, 2011 that she was no longer having

hypersensitivity.  No swelling was found or reported.  Wirges noted that she was still

having “altered sensation, but the soft tissues have finally appeared to have normalized.”

Claimant reported that “she can still have some pain and discomfort” following a hard day

at work.  The doctor found that “she has approached maximum medical improvement,” and

recommended, inter alia, a functional capacity evaluation.

The evaluation, which took place on September 22, 2011, showed that Claimant

gave a reliable effort and demonstrated the ability to perform work in the Sedentary

classification.  The evaluator noted that Claimant “demonstrated significantly decreased

grip strength with the left hand as compared to her right hand and as compared to

normative data.”  He added that she “did not exhibit the ability to perform a power grasp

and had little function use with her long, right and small fingers as she used adaptive

technique with all task that required use of the left hand.”  Dr. Wirges found on October

4, 2011 that Claimant had reached maximum medical improvement, and released her with

a 59 percent impairment rating to the hand.  He noted that she presented on that day “with

no new changes, no new complaints at maximal improvement.”

Claimant was referred to Dr. Oberlander by Dr. Nolen.  Dr. Oberlander saw her on

December 29, 2011, in a followup visit (the record of her initial visit is not in evidence).

She presented “with a complaint of worsening pain syndrome with history of RSD with
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1The report is part of Respondents’ Exhibit 1.  This last quoted sentence from the
report was underlined and “starred” in the exhibit, and bears the handwritten marginal
notation “S. Cox, RN.”  This was not discovered prior to admission of the exhibit into
evidence.  Respondents are advised in the future to adhere to the provision of the
prehearing order that reads:

Further, the parties are advised that exhibits should not be highlighted,
underlined, or contain any marginal notations.  If exhibits are altered in
any fashion, it will be necessary to substitute those pages before the
transcript is prepared.  Failure to comply with the above directives may
result in sanctions, including the exclusion of the medical records from
evidence.

In considering this report, I am assigning no weight to the underlining or “starring.”

history of injury to the left hand with surgery with burning, stabbing, and, at times, with

electrical type pain in the left hand after her injury and surgery.”  The record states:  “She

notes her pain level at times is unbearable despite her compliance with Neurontin and

Hydrocodone.”  Oberlander wrote that he “plan[ned] to check a detailed bone scan.”  A

triple-phase bone scan took place on January 9, 2012.  Dr. George Norton found

increased uptake in the thoracic spine and ribs–which he attributed to the July 2011 motor

vehicle accident–and in the fifth metacarpal–due to the saw injury.  But he added:  “No

other abnormalities are seen.  There is no evidence for reflex sympathetic dystrophy in the

hands.”1

Notwithstanding Norton’s opinion, on January 31, 2012, the doctor wrote:  “Recent

Bone Scan was consistent with the diagnosis of RSD.”  Claimant stated that she had

“worsening pain moving up the left arm and involving the ribs and thoracic spine region.”

On August 2, 2012, Claimant continued to present “with burning, stabbing, and, at times,
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electrical type pain in the left hand.”  She reported that her pain level remains high despite

her taking Neurontin and Hydrocodone.

Claimant returned to Dr. Wirges on June 7, 2012.  His report reads in pertinent part:

HISTORY OF PRESENT ILLNESS:

. . .

Her postoperative course was complicated by a lot of stiffness and swelling,
and even a concern for complex regional pain syndrome; however, workers’
comp never fully approved some of the tests we wanted to get, so she was
treated conservatively and, eventually, after 15 months, was released at
maximum medical improvement, including the non-calcified union of her fifth
metacarpal fracture with the stiffness, weakness, and altered sensation . . .
At this point, she does state she hit her hand again and has pain and feels
something moving.  When you stress over that fifth metacarpal area she
does have pain, discomfort, and point tenderness.  Our concern is could she
have re-injured one of her old injuries related to the original work injury, and
possibly even from that non-union that she had of that fifth metacarpal
fracture from her work injury.  At this point I do think it is worth getting a CAT
scan to see that bone fracture to see how it has healed, as well as the
placement  of her hardware.  The plain films show no other gross
abnormalities besides the non-calcified union at the level of the fifth
metacarpal neck fracture.  Her exam, she appears to be relatively the same.
She still has some stiffness.  She still does not have her full range of motion
and it has not really changed from her last visit on my exam, but she still has
a lot of the hypersensitivities, a lot of the pain.  She states how it works up
her arm, she cannot sleep at night, it is still affecting her functionality and her
comfort.  She talks about color and temperature changes that she feels and
the hypersensitivities and the pain out of proportion to exams, all consistent,
at least, with the clinical diagnosis of complex regional pain syndrome/RSD.

. . .
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DIAGNOSES/TREATMENT PLAN:
1. Left upper extremity pain with a bump in her hand.  The concern is did

she re-injure her non-union of her left fifth metacarpal fracture that
was related back to her original injury.  I do think it is work getting a
CAT scan to evaluate that.

2. Symptoms of the left upper extremity being complex regional pain
syndrome/reflex sympathetic dystrophy.  Clinically, at least she does
have symptoms that are, at least, consistent with this.  She
supposedly has a workup with Dr. Oberlander that shows that she
has this.  I do think we need to get those records and if that is indeed
in fact what it is, I do think she needs a referral to a chronic regional
pain specialist for evaluation and treatment, because I do not treat
this and I will not treat this, I am not comfortable with this, and I do
think this needs to be evaluated and treated by someone else.

. . .

In regards to the chronological order of her injuries, as you know, we last
saw her in October 2011.  Since then she had a car accident and she
bumped her hand.  We asked the patient in detail about the chronological
order of these events.  She states that she had the car accident first and
then bumped her hand actually several months later.  She dealt with the car
accident for a while before she had the second injury to her hand afterwards
when she was here more recently, as the car accident was several months
ago and then the blunt trauma to her hand was more recent.

In specific questioning of the blunt trauma, she bumped her left hand on a
tea pitcher about three months ago prior to this visit, so that would be about
March, sometime in early March.  She, again, bumped her hand on a tea
pitcher, and her car accident was several months before this.  Again, to
confirm, she had a car accident on July 1, 2011.  She bumped her hand on
a tea pitcher three months ago, so that would be about March, early March
of this year, 2012.

Non-medical Records.  The Arkansas State Police Uniform Motor Vehicle Collision

Report for the July 1, 2011 accident reflects that Claimant’s vehicle overturned twice and

struck an embankment before coming to rest.  She was not wearing a seatbelt.  Claimant

was cited for driving while intoxicated and careless or prohibited driving.
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Discussion.  Again, Claimant is seeking additional treatment by Dr. Oberlander,

including a CAT scan.  Respondents have denied responsibility for this.  Oberlander has

assessed her as having RSD; and his treatment is geared at least partially toward

addressing that.  But I must note that no party has asked that I address whether Claimant

has CRPS/RSD, and if so, whether such is a compensable consequence of her work-

related left hand injury.  I cannot address it sua sponte.  See Carthan v. School Apparel,

Inc., 2006 AWCC 182, Claim No. F410921 (Full Commission Opinion filed November 28,

2006)(improper for administrative law judge to address issues sua sponte); Singleton v.

City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed

February 23, 2006), rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)

(unpublished)(same).

However, to the extent that this matter is properly before me, I cannot find that the

evidence preponderates that Claimant has CRPS/RSD.  She has undergone two bone

scans.  The results of the July 2010 scan, per Dr. Rutherford, showed that she did not

have the condition.  This was in contrast to Rutherford’s assessment early on–prior to the

scan–that her left hand condition was “strongly suspicious for RSD.”  Dr. Peeples

concurred with the bone scan reading, which he stated comported with his own

examination of her, showing that she did not have CRPS/RSD.  Contemporaneous with

this, Dr. Wirges continued to insist that he believed Claimant to have CRPS/RSD, based

on his evaluation of her symptoms.  As of January 2011, Wirges wrote that her symptoms

that had led him to assess her as having CRPS/RSD had “tremendously improved.”

Nonetheless, as of the doctor’s last visit with her on June 7, 2012, he was still of the
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opinion that her symptoms were “consistent” with a diagnosis of this condition.  Dr.

Oberlander reached the same conclusion–also in the face of a bone scan that had been

read to show no signs of CRPS/RSD.  He read the scan of January 9, 2012 to show the

presence of the condition.  But Dr. Norton, the radiologist, had read it to show the

opposite.  The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  After considering the respective opinions, I credit

those of Rutherford, Peeples and Norton (grounded in the results of the bone scans) over

those of Wirges and Oberlander (albeit also based on a reading of the second scan) and

find that the evidence does not preponderate that Claimant has CRPS/RSD.  A fortiori, it

has not been shown that Respondents are liable for treatment of such a condition.

Regardless, Claimant in her hearing testimony indicated that she is still suffering

from symptoms that arose out of her work-related saw injury.  She is seeking additional

treatment.  In determining whether such treatment is reasonable and necessary, I must

determine whether it is causally related to the work-related injury of May 19, 2010.

Claimant on the witness stand described having “burning, stabbing, feels like there’s

something coming out the end of my fingers, nails turn blue, palm of my hand turns blue,

especially if I hold my arm down.”  Analysis of Claimant’s medical records shows that even

up to the last visit with Dr. Wirges prior to the accident, she continued to complain of, inter

alia, burning pain.  Her symptoms have waxed and waned over time, but have remained

relatively consistent.  While her July 1, 2011 motor vehicle accident was undoubtedly a
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serious one, nothing in the records documenting the aftermath of it shows that she

reinjured her left hand.  The documented abrasions she suffered as a result of the wreck

do not equate to an injury of the type she suffered as the result of the near-amputation by

the power saw.  To the contrary, the record of her September 2, 2011 visit to Dr.

Wirges–the first since the rollover–reflected no new or increased hand symptoms.  As for

the tea pitcher incident, the records again are in accord with Claimant’s position that while

it may have hurt her hand, the symptoms for which she is seeking treatment were already

present prior to it occurring.  She related to Dr. Wirges that it happened in March 2012;

but as of December 29, 2011, she was already complaining of “burning, stabbing, and, at

times, with electrical type pain in the left hand”–with no reference to any precipitating

incident.  I also note that there is no evidence whatsoever of Claimant sustaining a left

hand injury in the first motor vehicle accident, which took place in July 2010.

In short, I do not find that Respondents have proven by a preponderance of the

evidence that there was a independent intervening cause that would relieve them of further

responsibility under this claim.  For me to find otherwise would require that I engage in

speculation and conjecture.  But speculation and conjecture cannot serve as a substitute

for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

As the Arkansas Court of Appeals has held, a claimant may be entitled to additional

treatment even after (as here) the healing period has ended, if said treatment is geared

toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230,

184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  Such services can include those for the purpose of diagnosing the nature and
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extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.  After consideration of the

evidence, I find that Claimant has proven by a preponderance of the evidence that the

treatment she received by Dr. Oberlander that is reflected in Claimant’s Exhibit 1 was

reasonable and necessary.  I also find that she has proven her entitlement to further

treatment of her left hand by Oberlander.  In reaching this conclusion, I am aware that

Respondents have contended that Claimant is not entitled to such a finding because it is

tantamount to her obtaining a change of physician without having to go through the

Medical Cost Containment Division to obtain it.  But I note that there is not an executed

Form AR-N in evidence.  For that reason, it has not been shown that Claimant was

furnished with a copy of the change-of-physician rules per Ark. Code Ann. § 11-9-

514(c)(1)-(2) (Repl. 2002).  Therefore, Respondents’ position is moot.  However, I do not

find that Claimant has shown that she is entitled to the CAT scan that Dr. Wirges

recommended, because she is no longer seeing him and because Dr. Oberlander has not

recommended such a test.

CONCLUSION AND AWARD

Respondents are directed to furnish/pay benefits in accordance with the findings

of fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump

sum without discount, and this award shall earn interest at the legal rate until paid,
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pursuant to Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


