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STATEMENT OF THE CASE

On April 30, 2013, the above captioned claim came on for a hearing in

Hope, Arkansas.  A prehearing conference was conducted in this matter on

February 21, 2013, and a Prehearing Order was filed on February 22, 2013.

A copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the April 30, 2013, full hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
relevant times, including August 10, 2012.
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3) The claimant’s average weekly wage is $440.00 per week, which
would entitle the claimant to a temporary total disability rate of
$293.00 per week.

4) The claimant was terminated from his employment with the
respondents on or about October 1, 2012.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable back injury on or
about August 10, 2012.

2) If compensability is overcome, whether claimant is entitled to medical
treatment related to his back.

3) Notice defense.

The claimant contended at the full hearing  that he sustained compensable

back injuries on or about August 10, 2012.  The claimant contended he should be

awarded temporary total disability benefits.  Claimant contended that the medical

treatment he has had for his back since August 10, 2012, has been reasonable,

necessary, and related to his compensable injuries.  Claimant contends he is

entitled to additional testing and treatment for his compensable injury, and that

attorney’s fees should be provided by law.  Claimant contended at the full hearing

that the respondents were given sufficient notice.

Respondents contended at the full hearing that although the alleged

injury did not render the claimant physically or mentally unable to provide

notice of injury, the claimant did not provide notice of injury until on or about

November 9, 2012, through a Form C which was apparently filed with the

Commission on or about November 8, 2012.  Respondents further contend
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the employer had no reason to know the claimant alleged an on the job injury

until November 9, 2012, and the respondents also contended the claimant did

not sustain a compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the
evidence that he sustained a compensable back injury on or
about August 10, 2012.

4) Since the claimant has failed to meet his burden of proof with
regard to compensability, the other issues outlined herein are
rendered moot.

DISCUSSION

The claimant, age 41, worked for the respondent employer as a general

laborer.  Some of the claimant’s job duties included lifting and carrying various

items including but not limited to pumps and pipe.  The claimant testified that

he began working for the respondent employer on or about August 15, 2011,
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and never had any back problems prior to August 10, 2012.  

The claimant testified he sustained a compensable back injury while

working for the respondent employer on August 10, 2012.  The claimant

testified as follows regarding the event that caused his alleged compensable

back injury:

A I carried the piece of pipe.  I come across the street, and
I had to step over the ditch, the excavation ditch, and when I
stepped, I noticed that the female end was on the wrong end, so
when I stepped across the ditch, I turned and trying to correct
which end was supposed to go in the right place, and when I did,
my back snapped.  (T. p. 17, lines 11-17)

Following the claimant’s alleged compensable back injury on August 10,

2012, the claimant testified he continued to work the rest of the day.  The

claimant testified he reported his injury to his supervisor, Mr. Duckett, who has

since passed away.  The claimant testified that following his alleged

compensable back injury on August 10, 2012, he also told some co-workers

while they were all taking a break.  The claimant testified that Al House, Ty

Rainier, and Ray Hawkins were individuals who were on the job site that

would have an idea about the claimant sustaining a compensable back injury.

Al House, Ty Rainier, and Ray Hawkins all testified at the full hearing but had

different recollections with regard to the origin of the claimant’s back

problems.  

The claimant testified at the full hearing that on August 13, 2012, he
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reported to work and told his supervisor, Tim Mitchell, that he needed to go

to a chiropractor.  The claimant testified he was allowed to take off work and

did in fact go see a chiropractor in Nashville, Arkansas.  The claimant testified

the chiropractic adjustment did not give him any benefit and he was unable to

return to work the next day, August 14, 2012.  Claimant testified that on

August 14, 2012, he went to see Dr. Kile.  The medical reports found at

Claimant’s Exhibit 1, page 10, shows the claimant reported to Dr. Kile that he

“was carrying a pipe that was 18-feet long and about 6 inches in diameter.  He

tells me that he stepped to cross a ditch and when he did, the load of the pipe

shifted and he turned to catch it and he tells me that he had instant pain.  This

happened about six days ago and he tells me that since that time it has gotten

progressively worse.”  The claimant testified he received steroid injections and

medication from Dr. Kile and also was given a note to be off two days of work.

Claimant testified he took the two day off work note to Mr. Mitchell and was

told by Mr. Mitchell not to come back to work until he had a full duty release.

The medical records show the claimant continued to treat with Dr. Kile and on

August 29, 2012, Dr. Kile gave the claimant a full duty release.  (Cl. Ex. 1, p.

20)

The medical records show the claimant did not treat for his low back

from August 29, 2012, through October 29, 2012.  The medical reports show

that on August 29, 2012, the claimant reported back to Dr. Kile with continued
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low back pain radiating into his right leg and that at the time Dr. Kile

recommended an MRI of the lumbar spine.  (Cl. Ex. 1, p. 22)  Claimant then

filed an AR-C with the Arkansas Workers’ Compensation Commission on

November 8, 2012, alleging a back injury occurring on August 8, 2012.  (Cl.

Ex. 1, p. 21)  On April 10, 2013, the claimant did receive an MRI of his lumbar

spine which showed disc bulges and annular tears at the L4-5 and L5-S1

levels.  (Cl. Ex. 1, p. 31)  

At the full hearing, the respondents presented five witnesses.  Two of

the witnesses testified they heard the claimant state that his back injuries

were job related.  Two of the other witnesses testified that they heard the

claimant state that his back injuries were not job related.  A fifth witness

testified that he didn’t hear directly from the claimant whether his back

problems were or were not job related.  The claimant contends he sustained

a compensable back injury while working for the respondent employer on

August 10, 2012.  Respondents contend the claimant did not sustain a

compensable back injury while in their employ on August 10, 2012.

ADJUDICATION

Claimant contends he suffered a compensable injury to his back while

carrying a pipe on August 10, 2012.  Claimant’s claim is for a specific injury

identifiable by time and place of occurrence.  The Commission has stated in

Henry Weaver v. Precision Packaging, Full Commission Opinion filed
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February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following

must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:

(1) proof by a preponderance of the evidence of an injury arising
out of and in the course of his employment;

(2) proof by a preponderance of the evidence that the injury
caused internal or external physical harm to the body which
required medical services or resulted in disability or death.

(3)  medical evidence supported by objective findings, as defined
in Ark. Code Ann. § 11-9-102(16), establishing the existence and
extent of the injury; and

(4)  proof by a preponderance of the evidence that the injury was
caused by a specific incident and is identifiable by time and place
of occurrence.

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has failed to meet his

burden of proving by a preponderance of the evidence that he suffered a

compensable back injury on August 10, 2012.  There are simply too many

inconsistencies in the evidence to support a finding of compensability.

Further, the first medical record found after August 10, 2012, is found at

Claimant’s Exhibit 1, page 10.  Claimant’s Exhibit 1, page 10, is a report from

Dr. Kile which was generated on August 14, 2012, which states, “He tells me

that he stepped to cross a ditch and when he did, the load of the pipe shifted

and he turned to catch it and he tells me that he had instant pain.  This
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happened about six days ago and he tells me that since that time it has gotten

progressively worse.”  Dr. Kile’s report indicates that the claimant told him he

was injured on or about August 8, 2012.  At the full hearing, the claimant’s

own testimony revealed the claimant may not have even been at work on

August 8 or August 9, 2012:

Q Let me find that page it is.  It’s on page twenty-seven of
your packet, and it shows that you were off work on August 8th of
2012 and August 9 th of 2012.

A Yes, sir.  (T. p. 60, lines 22-25)

* *  * 

Q That August 8th and 9th date that was referenced, do you
recall having some sort of doctor’s excuse or some reason, did
you have to turn something in to be off those two days?

A No, sir.  Either I took sick days or I took comp time or I
took a vacation.  I mean, regardless, I had the days coming if I
wanted to use them.  (T. p. 62, lines 10-16)

The record in this case is replete with inconsistencies and

contradictions.  Dr. Kile’s August 14, 2012, medical report cited above seems

to corroborate the claimant’s testimony that he hurt himself while toting a pipe

at work; however, the same report indicates that it happened on a day in

which the claimant was not working for the respondent employer.  Additionally,

the claimant’s AR-C filed with the Commission on November 8, 2012, also

lists the date of the accident as August 8, 2012.  Such an inconsistency

regarding the date of the accident normally would not be in and of itself
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enough to cause the claimant to fail to meet his burden of proof.  However, as

stated, there are multiple other inconsistencies in the evidence.  

The claimant testified after he hurt his back on August 10, 2012, he was

in a water cooler type situation with co-workers and advised them all at that

time that he had hurt his back while toting the pipe earlier in the day.  The

other co-workers included Mr. Al House, Mr. Ty Rainier, and Mr. Ray Hawkins.

Al House testified at the full hearing that the claimant did in fact tell him that

his back had popped while toting the pipe on August 10, 2012.  (See T. p. 68,

lines 16-20; T. p. 72, lines 10-13)  Mr. Ty Rainer testified at the full hearing

that he did not recall the claimant stating he hurt his back while toting pipe, but

rather testified the claimant told him he had hurt his back while at home over

the weekend.  (T. p. 75, lines 3-7)  Mr. Ray Hawkins testified at the full

hearing that he did not recall the claimant ever telling him that he had hurt

himself on the job.  (T. p. 82, lines 6-15):

Q Did he ever complain to you during that week on the job
that I hurt my back?

A No, sir.  (T. p. 84, lines 11-13)

The witnesses’ testimony gets even more convoluted when it comes to

the  testimony of the City Clerk and Deputy Clerk for the City of Ashdown.  Ms.

Elizabeth Foster, Deputy Clerk for the City of Ashdown, testified that on or

about August 20, 2012, the claimant told her he had hurt himself on the job.
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(T. p. 102, lines 15-23)  Ms. Foster testified that upon hearing the claimant

state he had hurt himself on the job she went to the City Clerk to inquire about

a workers’ compensation claim.  The City Clerk/Treasurer, Mr. Kirk Mounts,

testified at the full hearing that upon hearing from Ms. Foster that the claimant

had stated he hurt himself on the job, he went directly to the claimant to

inquire.  Mr. Mounts testified at the full hearing that when he directly asked the

claimant if he had hurt himself on the job the claimant replied he had not

sustained an on the job injury.  (T. p. 91, lines 8-17; p. 93, lines 24-25; p. 94,

lines 1-4) 

In the present case there were two witnesses who testified the claimant

told them he had sustained an on the job injury; and, two witnesses who

testified at the full hearing that they specifically heard the claimant say he did

not sustain an on the job injury.  A fifth witness had no recollection of the

claimant telling him that he had sustained an on the job injury.  When

considering the conflicting witnesses’ statements and taking into account the

slight discrepancy on the date of the injury, I find the claimant has failed to

meet his burden of proving by a preponderance of the evidence that his back

injury arose out of and in the course of his employment.  Further, I find the

claimant has failed to prove by a preponderance of the evidence that his injury

was caused by specific incident and is identifiable by time and place of

occurrence.  Therefore, I find the claimant has failed to prove by a
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preponderance of the evidence that he sustained a compensable back injury

by specific incident on August 10, 2012.

ORDER

For the reasons discussed herein, this claim must be and hereby is

respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


