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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees. 

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. § 11-9-701.  All other issues are reserved.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

January 5, 2012, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $553.00/$415.00, in the event this claim is found

to be compensable.

The claimant contends he injured his back and continued working from

January 5, 2012, to January 14, 2012, when his symptoms became disabling and
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he reported the injury to his dispatcher.  He seeks payment of medical expenses,

temporary total disability benefits from January 14, 2012, to a date yet to be

determined, and attorney’s fees.

The respondents contend the claimant did not sustain an injury arising out

of and in the course of his employment and he did not give timely notice of any

injury.  His present condition is the result of a pre-existing condition.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the two volume transcript.  Although the respondents provided some

administrative forms, those cannot be considered evidence, Ark. Code Ann. §11-9-

529(c).  The rule of thumb is that alphabetized forms can be submitted as evidence

but not the numbered forms.

The following witnesses testified at the hearing:  the claimant and safety

director, Randy Day.  There were some discrepancies between the claimant’s

testimony at the deposition and at the hearing.  The claimant also disagreed with

some of the information contained in the medical records.

The claimant, age 56 (D.O.B. September 29, 1956) has a high school

education and one and one-half years of college courses.  He rose to the rank of

sergeant in the Air Force.  The claimant sustained a back injury in the 1980's while

in the service working as a mechanic until 1992.  He has received VA disability

benefits since 1994 based on the back injury, arthritis and major depression (Tr. p.

13-15, 29, 32 / 42).  After his discharge in 1992, the claimant worked in construction

and warehouses.  His health history includes a 1990 back injury moving a

lawnmower and a 1998 back injury after lifting mail bags at work however, he did

not file a claim, (Tr. p. 33-34).  In 2011, the claimant sustained a heart attack, (Tr.

p. 52-53).  He has worked for the respondent employer since September, 2010 as
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a long haul truck driver but was denied group insurance because of his pre-existing

back condition.  The claimant’s wife is disabled after suffering a stroke.

On January 5, 2012, the claimant injured his back cranking a trailer but he

continued working thinking his back pain would improve, (Tr. p. 15-21, 34-36, 51).

On Saturday, January 14, 2012, the claimant called the dispatcher and told him that

he couldn’t complete his trip and needed to see a doctor.  Chuck told him to wait

until the next business day.  However, in his deposition he could not identify the

dispatcher.  The claimant assumed Chuck would pass on the message to his

supervisor.  On Monday, the claimant called back and spoke with Randy Day who

told him he would send him forms to complete.  The claimant completed a Form

AR-N, signed January 3, 2012, (although it should be February) reporting right hip

and leg pain after cranking the landing gear on a trailer on January 5, 2012.  The

form shows the employer was notified of the incident on January 15, 2012, (Tr. p.

21-26, 49 / 35-39, 47).

The claimant testified he was never instructed on the employer’s policy with

regard to work-related injuries, (Tr. p. 24-25 / 40, 67, 68).

After the claimant completed the accident form, he spoke with the insurance

adjuster, Irene Voyles, on two occasions before the claim was denied in March,

2012, (Tr. p. 26-27, 51-52).

The claimant pursued medical treatment with the VA and had surgery which

helped his symptoms but did not alleviate the pain (Tr. p. 27-28).  He stated he had

not provided his employer with any medical leave slips, but did report in about his

progress (Tr. p. 29).

On cross-examination, counsel pointed out discrepancies in the claimant’s

deposition and hearing testimony regarding the reporting of the injury and

emphasized VA records showing chronic back pain.  The claimant did concede he
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attended a one and one-half day orientation when he was hired but stated he saw

no workers’ compensation posters in the office.  The claimant did not seem to

understand that he receives VA benefits based on a partial, not total, disability

assessment (Tr. p. 43, 46-47).  He also reported an inability to work in 2002 due to

chronic back pain (Tr. p. 44-45).

Randy Day testified the procedure for handling workers’ compensation claims

is discussed in the orientation process and posters are on display.  Because the

company operates 24/7, it is possible to notify them by phone or satellite system.

He spoke to the claimant on January 13, 2012, about a report of back pain but the

claimant denied an on-the-job injury and declined to file a claim (Tr. p. 55-58).  On

January 23, 2012, the claimant said he sustained a January 11, 2012, on-the-job

injury, so paperwork was completed and sent to the adjuster.  Mr. Day sent the

claimant a Form AR-N to complete but it was never returned (Tr. 58-59).

The claimant explained that Mr. Day asked him to work on January 13 and

when the claimant said he was unable, Mr. Day shut down the communication

system (Tr. p. 62-63).  Mr. Day never asked him if he wanted to file a workers’

compensation claim and the information in the reports is fictitious or derived from

conversation with Irene Voyles.

MEDICAL EVIDENCE

The claimant has a long history of conservative treatment for low back pain

and right leg sciatica summarized in the October 14, 1997 “Compensation and

Pension Examination Report”.  His condition is characterized as “chronic” and the

claimant felt he was unable to work (see report dated August 30, 2002).

Sometimes his reason for seeking treatment is related to an event (see

August 21, 1995, report) but more often there is no history of a specific incident (see

for example reports of October 10, 1996 and October 5, 1999).  Occasionally his
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back pain is accompanied by testicular pain (reports of May 20, 1997, and

November 21, 1997).  Reports of June 5, 1998, and June 23, 1998, show a ten year

history of back pain.

Diagnostic testing performed on October 5, 1997, November 4, 1999, and

October 15, 2001, showed a bilateral pars defect at L4, degenerative disc disease

which worsened over time in comparative studies and a small herniated disc at L3-4

on the right which improved over time.  The claimant was not considered a surgical

candidate unless he developed spondylolisthesis because of the pars defect (see

November 21, 2011, report).

In reports of March 26, 2002, March 27, 2002, and August 30, 2002, the

doctor discusses the claimant’s inability to comprehend and accept the diagnosis,

and failure to follow through with treatment and medications.  The VA rated the

claimant’s disabilities as follows:

Major depressive disorder – 50%
Degenerative arthritis of the spine – 20%
Sciatic nerve, neuritis – 10%
Hypertensive vascular disease – 10%
Myocardial infarction – 10%

After the incident on January 5, 2012, that is the subject of this claim, the

claimant was treated at the VA on January 12, 2012, for low back pain that started

three days earlier after lifting heavy objects.  Another January 12, 2012, report,

however, shows no history of injury.

A February 29, 2012, MRI scan showed the L4 bilateral pars defect with 10%

subluxation causing stenosis, and marked osteoarthritis.  There is no indication of

an acute or recent injury.  Surgery was performed on September 14, 2012, for the

L4-L5 spondylolisthesis.

Dr. Karen Curtis authored a letter dated November 1, 2012, explaining that

she had seen the claimant on five occasions between March, 2010, and February,
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2012, and he reported no back pain until February 29, 2012, which he related to

cranking a trailer on January 5, 2012.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant has a history of chronic back pain since the 1980's, and a

service related disability rating to his back.  He was told that he would not need

surgery until or unless the pars defect at L4 progressed to spondylolisthesis.

After the alleged work-related incident on January 5, 2012, the claimant

returned for medical treatment and ultimately had surgery at L4 due to

spondylolisthesis.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.
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Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The determination of whether the causal connection exists is a question of

fact for the Commission to determine based on the evidence of record and the

credibility of the witnesses.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968

S.W.2d 645 (1998); Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

It is the claimant’s burden to prove a causal connection between the work-related

accident and the later disabling injury.  Lybrand v. Arkansas Oak Flooring Co., 266

Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).

I find, based on the medical evidence, the claimant suffered from a

progressive condition that worsened over time but there is no objective medical

evidence of a recent or acute injury to substantiate an incident at work that caused

injury, resulting in the need for treatment.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on January 5, 2012, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $553.00/$415.00, in the event this claim is found to be
compensable.

2. The claimant has failed to prove by a preponderance of the
credible evidence that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Sharon Hill’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.
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IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


