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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical expenses (including a Functional Capacity Evaluation, FCE),

vocational rehabilitation, loss of earning capacity and attorney’s fees.

At issue is whether or not this claim is barred by the statute of limitations per

Ark. Code Ann. §11-9-702, and alternatively, whether or not the claimant has

sustained any wage loss pursuant to Ark. Code Ann. §11-9-505, §11-9-522.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant on the issues of the statute of limitations and wage loss.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

December 12, 2008, at which time the claimant sustained multiple injuries in a

motor vehicle accident at a compensation rate of $522.00/$392.00.  Medical

expenses, temporary total disability benefits (until the end of the healing period on
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April 28, 2010), and permanent partial disability benefits of 8% to the left shoulder

(see Dr. J. Tucker's report of April 28, 2010) and 12% to the neck (see Dr. W.

Bruffett's report of April 21, 2010) have been accepted.  The respondents last paid

benefits in 2010.  The claimant filed a Form AR-C on December 29, 2008.  The

claimant began drawing Social Security at age 62, which changed to retirement at

age 65, at $1,166.00 monthly.

The claimant contends he injured his left shoulder and neck in a motor

vehicle accident performing his job as a truck driver.  After his injuries healed, Dr.

Bruffett requested a Functional Capacity Evaluation (FCE) to determine his work

restrictions.  However, the claimant then required treatment for heart disease and

could not get clearance to perform the FCE.  The claimant has now been cleared

by the cardiologist and would like to return to Dr. Bruffett and/or the FCE to

determine his work restrictions.  The claimant does not feel rehabilitation is

appropriate at his age but he is willing to participate in a rehabilitation evaluation

at the respondents' expense.  The claimant contends that since the filing of the

claim, the case has never been litigated or dismissed, and therefore the claim is still

viable.  In support of his contentions, the claimant relies on Phillips v. Bray, 234

Ark. 190, 351 S.W.2d 147 (1961), and Bill Lacey v. Deltic Timber, (F605077) ALJ

opinion of November 9, 2011, affirmed and adopted by the Full Commission on

February 15, 2012. 

The respondents contend this claim for additional benefits is barred by the

statute of limitations.  The respondents have controverted a return visit to Dr.

Bruffett, the FCE, and rehabilitation evaluation.  Alternatively, in the event of an

award, the claimant has not sustained wage loss in excess of permanent anatomical

impairment. 
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The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant was the only witness to testify at the hearing.

The claimant, age 70 (D.O.B. September 13, 1942), has a 9th grade

education.  He has worked as a mechanic and truck driver for the past 30 years.

The claimant was receiving Social Security Retirement benefits at the time of his

compensable injury.  His health history includes a hip replacement and heart

disease.

On December 12, 2008, the claimant injured his neck and shoulder in a

motor vehicle accident.  The claimant had worked for the respondent employer for

three or four months when he came upon a traffic accident on a bridge.  He was

forced to turn into the bridge to avoid hitting the cars in front of him, (Tr. p. 9-10).

The claimant became emotional when describing the accident and concedes that

driving now makes him nervous (Tr. p. 14).

The claimant was treated at an emergency room and eventually came under

the care of Dr. Bruffett, who treated the neck injury and Dr. Tucker, who treated the

shoulder injury.  The claimant’s neck has been operated on twice resulting in a 12%

rating while his shoulder has been operated on once for an 8% rating.

The claimant testified he wanted to return to work so Dr. Bruffett ordered an

FCE but the test was delayed when the claimant had to undergo open heart surgery

(Tr. p. 11, 36).  After his release (See Dr. Alshami’s report of May 10, 2012), the

claimant spoke with Steve Morgan on two separate occasions about returning to

work but Mr. Morgan never offered him a job (Tr. p. 13).

In the past, the claimant’s job duties required long haul driving, lifting,

loading and unloading freight, (Tr. p. 8-9).  His neck is symptomatic when he turns
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his head to the right or strains to lift so he is unsure if he could handle the loads,

(Tr. p. 12-13).  The claimant uses hydrocodone and sleeping pills prescribed by his

general practitioner as a result of his symptoms.  These medications were paid by

Medicaid, (Tr. p. 50).  He is able to cook (Cajun style), fish and hunt, and mow 2 1/2

acres with a riding mower.  However, he is bothered by the heat, and excessive

walking or lifting aggravates his hip replacement, (Tr. p. 27-34).  The claimant also

testified his cardiologist advised him not to load or unload trucks (Tr. p. 34-36).

On cross-examination, respondents pointed out that at one time the claimant

ran his own trucking company with four trucks.  His wife handled the paperwork and

the claimant brokered the deals and drove trucks with his children.  That business

ended in bankruptcy, (Tr. p. 15-22).  However, the claimant cannot use a computer

or a QualComm unit and dispatching jobs are hard to find and would pay less than

truck driving, (Tr. p. 23-24, 41).  The claimant did say he had been offered a truck

driving job locally but it was seasonal work at minimum wage (Tr. p. 38-39).

MEDICAL EVIDENCE

Dr. Bruffett performed surgery on May 7, 2009, for an HNP at C6-7 with

severe spinal cord compression and assessed impairment at 10% on August 19,

2010.

Dr. Bruffett’s report of August 19, 2009:

. . . He says he is probably not going to return back to work.  I think
that is fine.

On September 17, 2009, Dr. Tucker performed surgery for impingement

syndrome with arthritis in the left shoulder.  Dr. Tucker assessed an 8% rating on

April 28, 2010.

Dr. Bruffett performed an anterior cervical fusion on the claimant’s neck at

C7-T1 on February 2, 2010, and assessed an additional 2% rating on April 21,

2010, for a total of 12% to the neck.



-5-

Dr. Bruffett’s letter of April 21, 2010:

. . . I would recommend that Mr. Allen have a functional capacity
evaluation just so we can define his capabilities.  He says on one
hand he would like to go back to work, but he does not think he will
be allowed to because he works long, hard days and drives a truck to
California with produce.  It may be time for him to retire anyway . . ..

Dr. Alshami cleared the claimant to drive, (from a cardiac standpoint), in his

letter of May 10, 2012.  There is no mention of lifting restrictions.

No medical records or restrictions were provided regarding the hip.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied payment of any further benefits based on the

statute of limitations.

In pertinent part, Ark. Code Ann. §11-9-702 provides:

A claim for compensation for disability on account of an injury . . .
shall be barred unless filed with the Workers’ Compensation
Commission within two (2) years from the date of the compensable
injury.

In cases where any compensation, including disability or medical, has
been paid on account of injury, a claim for additional compensation
shall be barred unless filed with the Commission within one (1) year
from the date of last payment of compensation or two (2) years from
the date of the injury, whichever is greater.

The chain of events is as follows (Tr. p. 43-46):

December 12, 2008: Date of injury.

December 24, 2008: Temporary total disability benefits initiated.

December 29, 2008: AR-C filed with the Commission (checked
under the category of “initial benefits” as
well as “ additional benefits”).

April 28, 2010: Further medical expenses controverted.

June 25, 2010: Last payment of temporary total disability
benefits.

July 9, 2010: Permanent partial disability benefits initiated.

August 29, 2010: Lump sum approved by the Commission.
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September 2, 2010: Lump sum payment of permanent partial
disability benefits (90 weeks).  (If
payment had been made periodically
instead of as a lump sum, benefits would
have ended on January 28, 2012).

At the time the claimant filed an AR-C, benefits had been initiated.  By

requesting “additional” benefits, the claim remained viable until adjudicated.

A timely filed claim for additional compensation tolls the statute of
limitations until the claim is decided.  Bledsoe v. Georgia-Pacific
Corp., 12 Ark. App. 293, 675 S.W.2d 849 (1984); Arkansas Power &
Light Co. v. Giles, 20 Ark. App. 154, 725 S.W.2d 583 (1987); Sisney
v. Leisure Lodges, Inc., 17 Ark. App. 96, 704 S.W.2d 173 (1986).  If
a claim is decided, the first claim for additional benefits will no longer
toll the statute of limitations, and the claimant must timely file a
second claim for additional compensation in order to toll the statue of
limitations further.  Joe Brennan General Contracting v. Adair, 62 Ark.
App. 240, 971 S.W.2d 798 (1998).

I find this claim was not dismissed or adjudicated until the claimant asked for

this hearing in the case at bar and therefore the claim is not barred by the statute

of limitations.

The respondents’ alternative argument is that the claimant has sustained no

wage loss.

Wage loss is the degree to which the compensable injury has
affected the claimant’s earning capacity.  The extent of disability is a
question of fact for the Commission.  Cross v. Crawford County
Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The
Commission is charged with assessing wage loss on a case by case
basis.  Factors to be considered in assessing wage loss include the
claimant’s, age, education, work experience, medical evidence and
other matters which may reasonably be expected to affect the
workers’ future earning power such as motivation, post-injury income,
bone fide job offers, credibility, or voluntary termination.  Glass v.
Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of Fayetteville v.
Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin
Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990); Oller v. Champion
Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope
School District  v. Charles Wilson, 2011 Ark. App. 219,       S.W.3d 
    (2011).  The award of wage-loss is not a mathematical formula but
a judicial determination based on the Commission’s knowledge of
industrial demands, limitations, and requirements, Henson v. General
Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).
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The claimant’s unrefuted testimony is that he spoke with his employer on two

occasions about returning to work but he was never offered a job.  Therefore, I find

the claimant is entitled to wage loss, Hope School District, 2011 Ark. App. 219.

However, the claimant has given mixed signals about his desire to return to

work.  On one hand, he continued to work even after his hip replacement and while

drawing Social Security.  And he seemed sincere in his belief that working

contributes to a person’s longevity, (Tr. p. 33, 38).  On the other hand, the claimant

did discuss retirement with his physician and expressed some reluctance about

driving or taking the functional capacity evaluation, (Tr. p. 14, 37, 49).  Additionally,

the claimant has been offered truck driving jobs which he declined, not for physical

reasons, but because they didn’t offer enough money.  Therefore, I have

considered the claimant’s motivation to return to the workforce in assessing wage

loss.  I have also considered the fact that the claimant’s job prospects would be

limited by his lack of education and computer skills.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on December 12, 2008, at which time the claimant
sustained multiple injuries in a motor vehicle accident at a
compensation rate of $522.00/$392.00.  Medical expenses,
temporary total disability benefits (until the end of the healing
period on April 28, 2010), and permanent partial disability
benefits of 8% to the left shoulder (see Dr. J. Tucker's report
of April 28, 2010) and 12% to the neck (see Dr. W. Bruffett's
report of April 21, 2010) have been accepted.  The
respondents last paid benefits in 2010.  The claimant filed a
Form AR-C on December 29, 2008.

2. The claimant filed a claim on December 29, 2008, for
additional benefits.  This claim was not dismissed or
adjudicated until the claimant requested the hearing at bar.
Therefore, this claim for additional benefits is not barred by the
statute of limitations.

3. The claimant’s request for vocational rehabilitation and
additional medical treatment (including the functional capacity
evaluation) is unreasonable and unnecessary based on my
assessment of the claimant’s lack of motivation to return to
work, age, and limited transferable skills.
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4. Based on the claimant’s age (70) education (9th grade), lack of
computer skills and significant physical impairment (20%), the
claimant has proven by a preponderance of the evidence of
record, that he is entitled to 15% wage loss in addition to a
20% impairment for a total of 35%.  The claimant’s neck and
shoulder injuries, resulting in three surgeries and significant
permanent impairment, are the major cause of his disability.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al. v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


