
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G200197

CHARLES ALLEN, EMPLOYEE CLAIMANT

HERMAN BINZ & SONS IRON WORKS, 

EMPLOYER RESPONDENT

AMTRUST INSURANCE COMPANY,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 20, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE
DOUTHIT in Little Rock, Pulaski County, Arkansas.

Claimant was represented by HONORABLE STEVEN MCNEELY, Attorney
at Law, Jacksonville, Arkansas.

The respondents were represented by HONORABLE WILLIAM C. FRYE,
Attorney at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 25, 2013, the above captioned claim came on for a

hearing in Little Rock, Arkansas.  A prehearing conference was conducted in

this matter on September 12, 2013, and a Prehearing Order was filed on that

same date.  A copy of the Prehearing Order was marked as Commission

Exhibit 1, and made a part of the record herein without objection, subject to

any modifications made at the full hearing.  

The parties stipulated to the following at the September 25, 2013, full

hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all
relevant times, including December 12, 2011.

3) On December 12, 2011, claimant sustained a compensable right
foot injury, and sustained a 57% impairment to the right foot.

At the full hearing, the parties agreed to litigate the following issues:

1) Correct average weekly wage, and compensation rates.

2) Back pay for temporary total disability benefits.

3) Medical mileage plus interest.

4) Whether respondents should be assessed an 18% penalty for
failure to pay permanent partial disability benefits pursuant to
Ark. Code Ann. § 11-9-802(b).

5) Attorney’s fees.

The claimant contended at the full hearing that the correct average

weekly wage is $560.00 per week, with compensation rates of $374.00 for

temporary total disability benefits and $280.00 for permanent partial disability

benefits.  The claimant contended he had a verbal contract for work, to work

40 hours a week at $14.00 an hour, if work was available.  The claimant

contended entitlement to underpayment on past temporary total disability

benefits paid at the incorrect rate of $316.00 per week.  The claimant

contends his mileage sheets submitted on April 4 and April 11 have not been

paid as of May 24, 2013.  Claimant submitted 2,680 miles to be paid at 43

cents per mile which equals $1,152.40 plus interest.  The claimant contended
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respondents should be assessed an 18% penalty for late payment of

permanent partial disability benefits from July 16, 2013, through August 25,

2013, plus attorney’s fees.

Respondents contended at the full hearing that the claimant suffered a

compensable foot injury, which respondents have paid and continue to pay

appropriate indemnity and medical at this time.  A dispute has arisen over the

claimant’s average weekly wage.  Pursuant to Lankford v. Crossland

Construction and Rivera v. Suspended Systems, where the Commission said

that you are allowed to take the pay and divide it by the number of weeks.  In

this case, if you look at the claimant’s total earnings for the 52 weeks, it would

be $25,780.50 which comes to an average weekly wage of $495.77.

Therefore, the claimant’s compensation rates would be $331.00 per week for

temporary total disability and $248.00 per week for permanent partial

disability.  Respondents contended that as far as the diabetic medicine, they

are continuing to pay for the medication.  The deal that was struck with the

claimant before Mr. McNeely got involved was that his diabetic medicine

would continue to be paid and deducted from his mileage reimbursement.

With regard to the permanent partial disability, respondents contend that while

the report is dated September 9, the respondents actually did not get the

report until August 1 from Mr. McNeely.  Respondents’ position is that benefits

would be due as of August 1 and not July 16.  (See T. pp. 8-11, lines 23-25,
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1-25, 1-25, and 1-21)  

DISCUSSION

The claimant, age 54, made handrails and welded for the respondent

employer.  On December 12, 2011, the claimant sustained a compensable

right foot injury and sustained a 57% permanent impairment to the right foot.

Claimant testified he was hired to work a 40 hour week at $14.00 per hour, but

that at times would work overtime.  Claimant also testified he did miss some

work due to personal or family illness.  Claimant also testified he missed some

work due to transportation problems.

The claimant testified he was assigned a 57% impairment rating to his

right foot in a report dated July 8, 2013, but that the report was not given to

anyone until August of 2013.  (T. pp. 58-59, lines 20-25 & 1-2)  The

respondents’ attorney acknowledged at the full hearing that respondents

received the 57% impairment rating on August 1, 2013.  (T. p. 11, lines 19-20)

 The first permanent partial disability payment was made by respondents on

August 26, 2013.

Claimant had submitted a medical mileage request in the amount of

2,680 miles to be paid at 43 cents per mile for a total of $1,152.40, related to

his compensable right foot injury.  Respondents argued a side agreement was

struck between the claimant and the respondents to waive the medical

mileage owed to the claimant in exchange for respondents paying for the
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claimant’s diabetic medication.  The claimant denies any side agreement.  

ADJUDICATION

Arkansas Code Annotated Section 11-9-518 (repl. 2002) provides:

(a)(1)  Compensation shall be computed on the average
weekly wage earned by the employee under the contract of hire
in force at the time of the accident and in no case shall be
computed on less than a full-time workweek in the employment.

(2)  Where the injured employee was working on a piece
basis, the average weekly wage shall be determined by dividing
the earnings of the employee by the number of hours required to
earn the wages during the period not to exceed fifty-two (52)
weeks preceding the week in which the accident occurred and by
multiplying this hourly wage by the number of hours in a full-time
workweek in the employment.

(b)  Overtime earnings are to be added to the regular
weekly wages and shall be computed by dividing the overtime
earnings by the number of weeks worked by the employee in the
same employment under the contract of hire in force at the time
of the accident, not to exceed a period of fifty-two (52) weeks
preceding the accident.

(c)  If, because of exceptional circumstances, the average
weekly wage cannot be fairly and justly determined by the above
formulas, the commission may determine the average weekly
wage by a method that is just and fair to all parties concerned.

In the case at hand, the claimant testified he was hired to work a 40

hour week at $14.00 per hour for an average weekly wage of $560.00, and

argues his comp rates should be $374.00 per week for temporary total

disability and $280.00  per week for permanent partial disability.  Respondents

argue claimant’s average weekly wage should be calculated by adding up the

52 weeks of claimant’s pay prior to the compensable injury and dividing it by

52.  Respondents argue the claimant only worked 40 hours per week for 18
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of the 52 weeks prior to December 12, 2011.  Respondents argue claimant’s

compensation rate should be based on the average weekly wage of $495.77

per week and that comp rates should be $331.00 per week for temporary total

disability and $248.00 per week for permanent partial disability benefits.

This case is similar to the Full Commission Opinion in Rivera v.

Suspended Systems, IT, Inc., 2012 AWCC 61, Claim No. G005488 filed

August 13, 2012; in Rivera, the claimant worked 40 hours per week less than

half of the 52 weeks prior to his compensable injury.  In this case, Mr. Allen

also worked a 40 hour week less than half of the 52 weeks prior to his

compensable injury.  Based on the credible evidence now before the

Commission and applying applicable case law, the claimant’s average weekly

wage should be calculated according to Ark. Code Ann. § 11-9-518(a)(2),

which would give the claimant an average weekly wage of $495.77 and comp

rates of $331.00 per week for temporary total disability benefits and $248.00

per week for permanent partial disability benefits.  

The claimant argues for back pay for temporary total disability benefits

previously paid.  The respondents, by their own admission at the full hearing,

did in fact underpay the claimant’s temporary total disability benefits.

Respondents had paid only $316.00 per week for temporary total disability.

Respondents should have paid $331.00 per week in temporary total disability

benefits.  Claimant is entitled to a judgment for the $15.00 per week for all the
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temporary total disability benefits in which respondents paid at the erroneous

amount.  Said underpayment was controverted and as such the maximum

statutory attorney’s fees are to attach.

The claimant has proven by a preponderance of the evidence that he

is entitled to the medical mileage reimbursement he has requested in the

amount of 2,680 miles at 43 cents a mile which equals $1,152.40.  The

claimant has proven by a preponderance of the evidence that said medical

mileage was reasonable, necessary, and related to his stipulated

compensable right foot injury.  Respondents’ argument of a side agreement

is without merit.  

Claimant contends entitlement to an 18% penalty for respondents’

failure to pay permanent partial disability benefits pursuant to Ark. Code Ann.

§ 11-9-802(b).  Arkansas Code Annotated Section 11-9-802(b) states:

(b)  If any installment of compensation payable without an
award is not paid within fifteen (15) days after it becomes due, as
provided in subsection (a) of this section, there shall be added to
the unpaid installment an amount equal to eighteen percent
(18%) thereof, which shall be paid at the same time as, but in
addition to, the installment unless notice of controversion is filed
or an extension is granted the employer under § 11-9-803 or
unless such non-payment is excused by the commission after a
showing by the employer that, owing to conditions over which he
had no control, the installment could not be paid within the period
prescribed.

Pursuant to Ark. Code Ann. § 11-9-802(b) claimant’s permanent partial

disability benefits should have started within 15 days after it became due.
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While the fact that the first payment of permanent partial disability did not

begin until approximately August 26, 2013, seems uncontroverted by both

parties; when the respondents became aware of the right foot impairment

rating is another issue.  Respondents’ attorney acknowledged at the full

hearing that respondents received the 57% impairment rating on August 1,

2013.  (T. p. 11, lines 19-20)  Further, the claimant also agreed while testifying

at the full hearing that the rating was not provided to the respondents until

August of 2013.  (T. pp. 58-59, lines 20-25 & 1-2)  Based upon the credible

evidence now before the Commission, the respondents had the 57%

impairment rating at least by August 1, 2013.  Said benefits should have

commenced at least by August 16, 2013.  The facts now before the

Commission show that respondents did not begin to pay permanent partial

disability benefits until approximately August 26, 2013, and therefore, claimant

is entitled to an 18% penalty for permanent partial disability benefits which

accrued between August 16, 2013, and August 26, 2013.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:
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1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) Pursuant to Ark. Code Ann. § 11-9-518, the claimant’s average
weekly wage is $495.77 per week which would entitle the
claimant to compensation rates of $331.00 per week for
temporary total disability benefits and $248.00 per week for
permanent partial disability benefits.

4) Claimant was underpaid temporary total disability benefits in the
amount of $15.00 per week for all temporary total disability
benefits paid.  Claimant is entitled to said underpayment
forthwith, plus the maximum statutory attorney’s fees.

5) Claimant has proven by a preponderance of the evidence that he
is entitled to a medical mileage reimbursement in the amount o
$1,152.40.  Respondents are directed to pay for the medical
mileage forthwith.

6) Respondents failed to pay claimant’s permanent partial disability
benefits from August 16, 2013, through August 25, 2013, in a
timely manner.  Pursuant to Ark. Code Ann. § 11-9-802(b),
respondents are assessed an 18% penalty for the permanent
partial disability benefits that accrued between August 16, 2013,
and August 26, 2013.

ORDER

Respondents paid the claimant at an erroneous temporary total

disability rate.  Respondents shall pay the claimant an additional $15.00 per

week for every week temporary total disability benefits were previously paid

in this claim.  Claimant’s correct temporary total disability rate is $331.00 per

week.  Respondents are hereby directed to pay the claimant his medical
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mileage reimbursement in the amount of $1,152.40 forthwith.  Respondents

are hereby assessed an 18% penalty for permanent partial disability benefits

which accrued between August 16, 2013, and August 26, 2013, pursuant to

Ark. Code Ann. § 11-9-802(b).

Respondents shall pay to the claimant’s attorney the maximum statutory

attorney’s fees on all indemnity benefits awarded herein, with one-half of said

attorney’s fee to be paid by respondents in addition to such benefits, and one-

half of said attorney’s fees to be withheld by the respondents from such

benefits pursuant to Ark. Code Ann. § 11-9-715.

All benefits herein awarded which have now accrued are payable in a

lump sum without discount.

This award shall bear the maximum legal rate of interest until paid. 

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


