
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G103942

JAMYE L. ADAMS, EMPLOYEE CLAIMANT

GEORGIA-PACIFIC, LLC, EMPLOYER RESPONDENT

INDEMNITY INSURANCE CO. OF NORTH AMERICA/
ESIS, INC. (TPA), INSURANCE CARRIER RESPONDENT

OPINION FILED OCTOBER 14, 2013

Hearing before Administrative Law Judge Barbara Webb on July 16, 2013, in
Crossett, Ashley County, Arkansas.  

The claimant was represented by F. Mattison Thomas, III, Attorney at Law, El
Dorado, Arkansas.

Respondents were represented by Ms. Betty J. Hardy, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on July 16, 2013.  A Pre-

hearing Order was entered in this case on June 18, 2013.  The Pre-hearing Order

set forth the stipulations offered by the parties and outlined the issues to be litigated

and resolved at this hearing.  A copy of the June 18, 2013, Pre-hearing Order is

made a part of the hearing record.  By agreement of the parties, the stipulations as

submitted by the parties in the Pre-hearing Order and as amended on the record

are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about April

22, 2011, when the claimant sustained a compensable injury.
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3. The claimant earned an average weekly wage of $506.86, which

would result in an applicable temporary total disability rate of $338.00.

4. This case has been the subject of a prior hearing and an Opinion filed

by this Administrative Law Judge on April 19, 2012, and an Opinion

filed by the Full Commission on August 23, 2012.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Claimant’s entitlement to additional medical treatment.

2.  Claimant’s entitlement to additional temporary total disability benefits.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the July 16, 2013, hearing,

consisting of the testimony of Jamye L. Adams and all documentary evidence

consisting of Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s Exhibit No.1

(Report of Dr. Tucker dated May 29, 2013, and Patient Plan); Respondents’ Exhibit

No. 1 (Deposition of Dr. Tucker - retained in Commission file); Respondents’ Exhibit

No. 2 (Claims Review by Arkansas Workforce Services); and Respondents' Exhibit

No. 3 (Medical Records).  I have also blue-backed a copy of the Post-hearing briefs

filed by the claimant and respondents, which are incorporated into the record of this

case.
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CONTENTIONS

The claimant contends that on April 22, 2011, while working for the

respondent and performing the essential and necessary duties of her job, claimant

suffered an injury to her left shoulder.  The claimant sought medical attention and

at this time is unable to continue work.  The respondents continue to fail to provide

additional medical treatment; temporary total disability benefits; rehabilitation and

an attorney’s fee.  The claimant contends respondents are relying on the deposition

testimony of Dr. James C. Tucker, Jr.  This issue is subject to res judicata, as the

Commission has ruled on this issue already and deemed the treatment by Dr.

Tucker and claimant’s temporary total disability benefits were rightly being paid

because of her on-the-job shoulder injury.

The respondents contend that the claimant has been provided all appropriate

benefits to which she is entitled for the April 22, 2011, compensable shoulder injury.

Any complaints the claimant has at this time with her left shoulder are due to her

pre-existing condition.  Respondents paid benefits subsequent to the Full

Commission Opinion filed August 23, 2012, for claimant’s treatment with Dr. James

Tucker and for temporary total disability benefits until Dr. Tucker was deposed on

April 3, 2013.

FACTUAL BACKGROUND

The claimant worked at Georgia-Pacific since 2004.  She initially fed the

dryer but became a grader in 2006.   In December or 2005, she sought medical

treatment for pain in her neck and tingling and numbness in her left arm.  Her
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treating physician noted in November of 2006, that she complained of left shoulder

pain.  On February 22, 2010, Adams was involved in a motor vehicle accident where

she hit a deer and a tree.  She suffered injuries to her shoulder, back, and neck.

She underwent surgery on her left shoulder on October 22, 2010.  She returned to

work in January of  2011 and was physically able to perform her regular work duties

as a grader.  On April 22, 2011, the claimant sustained a compensable left shoulder

injury while picking up a heavy sheet of wood.   She continued to work with modified

duties until May 10, 2011.  The respondents authorized the claimant to receive

treatment for her left shoulder beginning May 11, 2011.   Dr. Tucker, an orthopaedic

specialist, evaluated the claimant on July 5, 2011.  He recommended additional

diagnostic testing and physical therapy. 

A prior hearing was held in connection with this claim on January 20, 2012.

An opinion was filed on April 19, 2012, by this Administrative Law Judge.  It was

determined that the claimant had sustained a compensable injury, but did not prove

entitlement to additional medical treatment or temporary total disability benefits.

After a de novo review of the record, the Full Commission found that the claimant

had sustained a compensable injury.  In addition, the Full Commission determined

that she had proven that all of the treatment for her left shoulder, including the

physical therapy as recommended by Dr. Tucker, was reasonably necessary

medical treatment and that respondents were liable for all of the medical treatment

of record recommended and provided for the claimant’s left shoulder.  In addition,

the Full Commission determined that the claimant was entitled to temporary total
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disability benefits from May 11, 2011, and continuing until a date yet to be

determined.   

DISCUSSION

RES JUDICATA

Respondents contend the Commission found that claimant suffered a

compensable injury to her left shoulder, but that any complaints the claimant has

at this time with her left shoulder are due to her pre-existing condition.

Respondents paid benefits subsequent to the Full Commission Opinion filed August

23, 2012, for claimant’s treatment with Dr. James Tucker and for temporary total

disability benefits until Dr. Tucker was deposed on April 3, 2013.  They further

contend that any treatment for her neck and elbow is not related to the

compensable shoulder injury. 

Claimant contends that   the respondents continue to fail to provide additional

medical treatment; temporary total disability benefits; rehabilitation and an attorney’s

fee.  The claimant contends that the issues raised by respondents are subject  to

res judicata, as the Commission has ruled on these issues already and deemed the

treatment by Dr. Tucker and claimant’s temporary total disability benefits were

rightly being paid because of her on-the-job shoulder injury.

In White v. Gregg Enterprises, 72 Ark. App. 309, 37 S.W.3d 649 (2001), the

Arkansas Court of Appeals summarized the doctrines of res judicata and law of the

case as follows:

Res judicata applies where there has been a final adjudication on the
merits of the issue by a court of competent jurisdiction on all matters
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litigated and those matters necessarily within the issue that might
have been litigated. Castleberry v. Elite Lamp Company, 69 Ark. App.
359, 13 S.W.3d 211 (2000).  The doctrine of res judicata is applicable
to decisions by the Commission.  Castleberry v. Elite Lamp Company,
supra. The doctrine of res judicata applies only to final orders or
adjudications.  White v. Air Systems, Inc., 33 Ark. App. 56, 800
S.W.2d 726 (1990).  The filing of a petition for review with the full
Commission within thirty days prevents the order of the administrative
law judge from becoming final.  White v. Air Systems, supra. The key
question regarding the application of res judicata is whether the party
against whom the earlier decision is being asserted had a full and fair
opportunity to litigate the issue in question.  Castleberry v. Elite Lamp
Company, supra.

Whatever is before the supreme court and disposed of in the exercise
of its jurisdiction must be considered settled, and the lower court must
carry that judgment into execution according to its mandate.  Bussell
v. Georgia Pacific Corp., 64 Ark. App. 194, 981 S.W.2d 98 (1998).
The trial court, and by analogy the Commission, has no power to
change or extend the mandate of the appellate court.  Bussell v.
Georgia, supra. In Bussell v. Georgia, we stated:

Whatever was before the Court, and is
disposed of, is considered as finally
settled.  The inferior court is bound by the
judgment or decree as the law of the
case, and must carry it into execution
according to the mandate.  The inferior
court cannot vary it, or judicially examine
it for any other purpose than execution.  It
can give no other or further relief as to
any matter decided by the Supreme Court
even where there is error apparent; or in
any manner intermeddle with it further
than to execute the mandate and settle
such matters as have been remanded,
not adjudicated by the Supreme Court. .
. . The principles above stated are, we
think, conclusively established by the
authority of adjudged cases.  And any
further departure from them would
inevitably mar the harmony of the whole
judiciary system, bring its parts into
conf l ic t ,  and produce therein
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disorganization, disorder, and incalculable
mischief and to  disregard the
adjudications of the Supreme Court, or to
refuse or omit to carry them into
execution would be repugnant to the
principles established by the constitution,
and therefore void.

64 Ark. App. at 199-200, 981 S.W.2d at 100 (quoting Fortenberry v.
Frazier, 5 Ark. 200, 202 (1843)).

The Commission cannot change its findings of fact on remand.
Lunsford v. Rich Mountain Elec. Coop., 38 Ark. App. 188, 832 S.W.2d
291 (1992). Matters decided on prior appeal are the law of the case
and govern our actions on the present appeal to the extent that we
would be bound by them even if we were now inclined to say that we
were wrong in those decisions.  Lunsford v. Rich Mountain Elec.
Coop., supra. The supreme court has long adhered to the rule that
when a case has been decided by it and, after remand, returned to it
on a second appeal, nothing is before it for adjudication except those
proceedings had subsequent to its mandate. Ouachita Hospital v.
Marshall, 2 Ark. App. 273, 621 S.W.2d 7 (1991).

The purpose of the res judicata doctrine is to put an end to litigation by

preventing a party who had one fair trial from re-litigating the matter a second time.

O’Dell v. Rickett,  ____ Ark. App.____, ____ S.W.3d ____ (Sept. 28, 2005); Cox v.

Keahey, 84 Ark. App. 121, 133 S.W.3d 439 (2003).  The test in determining whether

res judicata applies is whether matters presented in a subsequent suit were

necessarily within the issues of the former suit and might have been litigated

therein.  Id.  Although the Commission is not a court, its awards are in the nature of

judgments, and the doctrine of res judicata applies to Commission decisions.  Gwin

v. R.D. Hall Tank Co., 10 Ark. App. 12, 660 S.W.2d 947 (1983).

Respondents contend that there has been a change of circumstances since

the first hearing and the Opinion of the Full Commission.  While they concede that
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the doctrine of res judicata bars relitigation of issues that have already been subject

to a full and fair hearing, they contend that it does not bar litigation where there is

evidence of change following the previous order.  Cariker v. Ozark Opportunities, 65

Ark. App. 60, 98 S.W.2d 736 (1999). 

First, they rely on the claimant’s statements made in her applications for

unemployment benefits in September of 2012 and April of 2013.  They also rely on

the evidence that the claimant had begun classes at Delta Community College in

Monroe, Louisiana, on January 14, 2013.  

Second, respondents contend that Dr. Thomas has expanded his

recommended treatment to the claimant’s neck, left elbow, and carpal tunnel

syndrome – all of which they contend relate back to the 2010 surgery and not the left

shoulder compensable injury.  

Claimant contends that respondents have not paid for the physical therapy

recommended by Dr. Thomas on her left shoulder and she has not been determined

to be at maximum medical improvement.  Claimant further contends that Dr. Tucker

has not determined at this time whether the elbow and other problems are related

to the shoulder injury but that the shoulder injury needs to be treated.  Claimant

asserts  “In short, without the treatment the condition cannot change and without the

condition changing, the Claimant is entitled to her temporary total disability benefits

and her medical treatment to be provided as ordered by this Court.”

In the prior adjudication, the Full Commission addressed the issue of whether

the claimant’s shoulder instability and shoulder pain was causally related to the April
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22, 2011, compensable injury.  After a review of the objective medical findings which

revealed that the separation in the claimant’s shoulder had widened, the Commission

assigned minimal probative value to Dr. Tucker’s statement that the claimant’s

shoulder instability was secondary to surgery previously performed by Dr. Bryant.

Rather, the Commission determined that her need for treatment was casually related

to the April 22, 2011, compensable injury and that the condition was neither

temporary or resolved.  At this hearing, respondents have offered the deposition

testimony of Dr. Tucker taken on April 3, 2013, to advance their argument that the

claimant’s current problems relate back to the 2010 surgery and not the

compensable injury.  The respondents further acknowledge that they did not provide

the physical therapy for strengthening of the shoulder as ordered by Dr. Tucker

which he contends is essential to the claimant’s recovery.  Based on my review of

the record, I find that the issue of causation was previously litigated and the

respondents are barred by the doctrine of res judicata from seeking a

redetermination of that issue.  In his deposition, Dr. Thomas testified that the

claimant’s current problems with muscle spasms and pain radiating down her arm

are associated with the fact that the claimant has not been able to strengthen her

shoulder and has had to compensate for over a period of two years.  He further

opined that until she completes her physical therapy, he would not be able to

determine whether her condition will improve without surgery.  Therefore, I find that

until the claimant is provided the physical therapy to strengthen the shoulder, it would

be speculative to determine the cause of claimant’s current symptoms.  Moreover,
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the preponderance of the evidence demonstrates that claimant is continuing to need

treatment and that claimant’s condition has worsened as a direct result of the failure

of respondents to provide the treatment as ordered.  There is no evidence that the

claimant has reached maximum medical improvement or been released to return to

work by Dr. Thomas.  The fact that claimant has represented that she is able to work

in order to obtain unemployment benefits or has gone back to further her education

is not a valid basis for the termination of her temporary total disability benefits which

were ordered to be paid since she remains within her healing period. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about April

22, 2011, when the claimant contends she sustained a compensable

injury.

3. The claimant earned an average weekly wage of $506.86, which

would result in an applicable temporary total disability rate of $338.00.

4. The Commission determined that the treatment by Dr. Thomas was

reasonable and necessary and related to the compensable injury.

5. That  the Arkansas Workers’ Compensation Commission’s August 23,

2012, Opinion constitutes the law of the case and all stipulations and

findings set out in this opinion are res judicata on the issue of the
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extent of claimant’s compensable injuries arising from the April 22,

2011 work-related accident.  

6. That  the Arkansas Workers’ Compensation Commission’s August 23,

2012, Opinion constitutes the law of the case and all stipulations and

findings set out in this opinion are res judicata on the issue of

whether the treatment recommended and provided by Dr. Thomas

was reasonably necessary in connection with the compensable injury.

Respondents are ordered to provide the physical therapy

recommended by Dr. Thomas and to reimburse the claimant for her

out-of-pocket expenses associated with the physical therapy that she

has been provided.

7. Claimant has proven by a preponderance of the evidence that she

remains in her healing period and  is entitled to additional temporary

total disability benefits from the date last paid until a date yet to be

determined. 

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.

IT IS SO ORDERED.

                                                         
BARBARA WEBB
Administrative Law Judge


