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ISSUES

This case was submitted on the record in lieu of a full hearing to determine

the Fund’s entitlement to reimbursement of an overpayment.

At  issue is whether or not the payout Orders in this case prevent the Fund

from recouping the overpayment of $749.36.

After review, I find the evidence preponderates in favor of the Fund.
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STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on April

28, 1971 (C127363) at which time the claimant sustained a compensable injury to

his left lower extremity at a compensation rate of $49.00.  This clam has been the

subject of an Agreed Order filed October 8, 1998, and an Order filed October 8,

2002.

The parties also stipulated to an employer-employee-carrier relationship on

April  28, 1972 (E102131) at which time the claimant sustained a compensable back

injury at a compensation rate of $49.00.  This claim has been the subject of an

October 8, 1998 Agreed Order and another Order filed October 8, 2002.

The parties further stipulated to an employer-employee-carrier relationship

on October 22, 1974 (F309881) at which time the claimant sustained a

compensable injury to his right knee at a compensation rate of $66.50.  The

claimant suffered a non-work related injury to his left knee in 1965.

On August 10, 2005, and June 8, 2009, a Consent Order was entered

acknowledging the claimant as permanently and totally disabled and outlining the

payments owed by the carrier and the Second Injury Fund.  The parties agree there

has been an overpayment in the amount of $749.36

Respondent No. 2, the Death and Permanent Total Disability Trust Fund,

contends the claimant was mistakenly overpaid.  The Fund seeks reimbursement

of $749.36 from the claimant and relies on the precedent of Mauldin v. Price, 2009

Ark. App. 776.
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The claimant contends that the Fund is bound by the Consent Orders of

August 10, 2005, and June 8, 2009, which specifies how the benefits are to be paid.

The Mauldin case is distinguishable in that there was no payout order in that case

and the order must be strictly construed.

The following were submitted without objection and comprise the evidence

of record:  the August 10, 2005, Consent Order; the June 8, 2009, Consent Order;

the January 20, 2010, opinion; the Fund’s letters of October 1, 2012, and October

11, 2012; the Commission’s letter of October 8, 2012; the Fund’s Prehearing

Questionnaire response and Brief.  Originally, the Second Injury Fund was a party

to this claim, but pursuant to Ark. Code Ann. §11-9-525(f)(1), the Death and

Permanent Total Disability Trust Fund assumed control on January 1, 2010.

In pertinent part, the first Consent Order provided:

The Second Injury Fund is hereby ordered to pay to Claimant
permanent and total disability benefits in the amount of $66.50 per
week . . . (and) to withhold $6.50 per week from the Claimant’s
permanent total disability benefits for attorney’s fees so that the
Claimant will receive $60.00 per week, . . ., and the Claimant’s
attorney will receive $6.50 per week . . ..

After a change in the claimant’s impairment rating, the parties entered into

the second Consent Order.

. . . the claimant is entitled to . . . $1,512.88 in permanent partial
disability benefits . . . to avoid potential errors inherent in changing
payments from Respondent No. 2 to Respondent No. 1 and back
again, Respondent No. 2, Second Injury Fund, continue its payments
to the claimant.  Respondent No. 1 will issue payment of the sum of
$1,512.88 to Respondent No. 2 as reimbursement of the . . .
permanent partial disability benefits due June 8, 2009, through
November 13, 2009, at the rate of $9.50 per day . . . as payment of
the additional 13% permanent partial disability rating has not been
controverted, the Second Injury Fund shall cease withholding the
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claimant’s attorney’s fee for the 22.75 weeks of reimbursed
permanent partial disability benefits.

At the end of the 22.75 weeks, the Fund resumed the payment of attorney’s

fees of $6.50 per week but failed to withhold the corresponding amount from the

claimant’s benefits.  Once the mistake was discovered, the claimant refused to

agree to a reimbursement, arguing that the Consent Orders controlled the payment

of benefits and fees, and must be strictly construed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The right to reimbursement for an overpayment is permitted as long as the

payor acted in good faith, Maulding, supra.  There is no allegation of misconduct in

this case, just an honest mistake.  And while the statutes must be strictly construed,

the Commission must enforce the intent of the Consent Orders.

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim in which the employment relationship
existed among the parties on April 28, 1971, April 28, 1972,
and October 22, 1974.  The claimant has been accepted as
permanently and totally disabled.

2. Due to a clerical error, there has been an overpayment of
$749.36, to which the Fund is entitled to recoup by deducting
an additional $6.50 weekly from the claimant’s future benefits.

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


