
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G005436

GERRY WOLF, Employee  CLAIMANT

TLC CONSTRUCTION, Uninsured Employer  RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED APRIL 23, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas; although
not participating in hearing.

STATEMENT OF THE CASE

On March 28, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 7, 2011, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The claimant was involved in an incident on September 3, 2009.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Employee/employer relationship.

2.   Wage rate.

3.   Compensability.

4.   Medical.

5.   Temporary total disability benefits.
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6.   Permanent total disability benefits.

7.   Attorney fee.

The claimant contends that on September 3, 2009 he was working in a lift while

employed by respondent when he hit an electrical wire and was electrocuted.  Claimant’s

brain and back were injured, and he also now has a seizure disorder.  Claimant contends

he is entitled to medical expenses, temporary total disability benefits, permanent total

disability benefits, and an attorney fee. 

Respondent #1 contends the claimant was an independent contractor and not an

employee of TLC Construction.  In the alternative, the respondent contends claimant did

not sustain a compensable injury.

Respondent #2 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 7, 2011, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   The employee/employer relationship existed between claimant and respondent

#1 on September 3, 2009.

3.   Claimant earned an average weekly wage of $298.20 which would entitle him
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to compensation at the rate of $199.00 per week for total disability benefits.

4.   Claimant suffered a compensable injury when he was electrocuted on

September 3, 2009.

5.   Respondent #1 is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.

6.   Claimant is entitled to temporary total disability benefits from the date of the

injury on September 3, 2009 through September 25, 2009, the date claimant was released

from rehabilitation at Tahlequah City Hospital.  

7.  Claimant is permanently totally disabled as a result of his compensable injury

and is entitled to permanent total disability benefits at the rate of $199.00 per week

beginning on September 26, 2009.

8.   Respondent #1 has controverted claimant’s entitlement to all unpaid indemnity

benefits. 

FACTUAL BACKGROUND

The claimant is a 26-year-old man who performed construction work for the

respondent which was owned by Lewis Bryson.   The claimant performed at least two

construction jobs for the respondent - building a barn and replacing a metal roof at Trinity

United Methodist Church in Fayetteville.

The parties have stipulated that claimant was involved in an incident on September

3, 2009.  That incident resulted in the claimant being electrocuted while in a bucket and

working on the roof at the church.  The claimant went into cardiopulmonary arrest and was

taken by ambulance to Washington Regional Medical Center where he was hospitalized

until September 18, 2009.  The discharge diagnosis dated September 18 indicates that

claimant suffered from (1) electrocution with cardiopulmonary arrest; (2) seizure disorder;

and (3) mental status changes.  Claimant was discharged from Washington Regional and
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sent to the Tahlequah City Hospital for rehabilitation.  According to the records claimant

apparently remained within rehabilitation at Tahlequah City Hospital until September 25,

2009.  Since that time the claimant has continued to suffer from seizures and he has

received medical treatment in the form of medication for those seizures.  Claimant has also

been determined to be eligible for social security disability benefits.

Claimant filed this claim contending that he suffered a compensable injury on

September 3, 2009 while employed by the respondent.  He seeks payment of related

medical treatment, temporary total disability benefits, permanent total disability benefits,

and a controverted attorney fee.

ADJUDICATION

The first issue to be determined is whether the claimant was an employee of the

respondent or if he was an independent contractor.  An independent contractor is one who

contracts to do a job according to his own method and without being subject to the control

of the other party, except as to the result of the work.  Arkansas Transit Homes v. Aetna

Life & Casualty, 341 Ark. 317, 16 S.W. 3d 545 (2000).  There is no fixed formula for

determining whether a person is an employee or independent contractor; thus, the

determination must be based on the particular facts of each case.  Arkansas Transit

Homes, supra.  Although no one factor of the relationship is determinative, the “right of

control” is the principal factor in determining whether the relationship is one of agency or

independent contractor.  Aloha Pools and Spas v. Employers Insurance of Wausau, 342

Ark. 398, 39 S.W. 3d 440 (2000).  

In determining whether an individual is an employee or an independent contractor

there are several factors which may be taken into account in making that determination.

These factors include:
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(1) The extent of control which, by the agreement, the
      master may exercise over the details of the work;

(2)  Whether or not the one employed is engaged in a
       distinct occupation or business;

(3) The kind of occupation, with reference to whether
in the locality, the work is usually done under the
direction of the employer or by a specialist without
supervision;

(4) The skill required in the particular occupation;

(5) Whether the employer or the workman supplies the
instrumentalities, tools, and the place of work for the
person doing the work;

(6) The length of time for which the person is employed;

(7) The method of payment, whether by the time or by the
job.

(8) Whether or not the work is a part of the regular business
of the employer;

(9) Whether or not the parties believe they are creating the
relation of master and servant; and,

(10) Whether the principle is or is not in business.

Aloha Pools and Spas, supra.

The relative weight to be given to these various factors is to be determined by the

Commission.  Franklin v. Arkansas Kraft, Inc., 5 Ark. App. 264, 635 S.W. 2d 286 (1982).

After consideration of these factors in this particular case, I find that the claimant

was an employee of the respondent, not an independent contractor.  Here, the claimant

was employed by the respondent for the purpose of performing various construction jobs

which included building a barn and placing a new roof on a church.  While claimant may

have provided his own hand tools such as a hammer, all other tools and supplies were

supplied by the respondent.  This included welding equipment, the bucket, and supplies

used on the job.  Claimant was to be paid $10.00 per hour for work performed which would

indicate that claimant was an employee, not an independent contractor.  Furthermore, the
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work performed by the claimant was a part of the regular business of the respondent.

Respondent was in the construction business and claimant was performing construction

work for the respondent.  While claimant may have had some construction skills, he was

not in the business of construction but rather worked for the respondent.  

Finally, and most importantly, it appears from a review of the totality of the evidence

in this case that respondent exercised or had the right to exercise control over the manner

and method of work performed by the claimant.

Given all of these factors, I find that claimant was an employee of the respondent

on September 3, 2009, not an independent contractor.

I find that claimant earned an average weekly wage while employed by the

respondent in the amount of $298.20.  The documentary evidence contained five checks

that were paid to the claimant for work performed before the injury date of September 3.

Those amounts paid to the claimant indicate that he earned an average weekly wage of

$298.20.  This would result in a compensation rate of $199.00 per week for total disability

benefits.

I also find that claimant has met his burden of proving by a preponderance of the

evidence that he suffered a compensable injury when he was electrocuted while working

for respondent on September 3, 2009.  Claimant’s claim is for an injury caused by a

specific incident identifiable by time and place of occurrence.  The Commission has stated

in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;
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(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.  

  As previously noted, the parties have stipulated that claimant was involved in an

incident on September 3, 2009.  According to the testimony of Bryson, the claimant was

installing a ridge cap on the church roof at the time of the accident.  While in a bucket

performing this work the bucket came in contact with an electrical line and claimant was

electrocuted.  Based upon this evidence, I find that claimant has proven by a

preponderance of the evidence that his injury arose out of and in the course of his

employment with respondent and that the injury was caused by a specific incident

identifiable by time and place of occurrence.  

I also find that claimant has proven by a preponderance of the evidence that the

injury caused internal physical harm to his body which required medical services and

resulted in disability and that he has offered medical evidence supported by objective

findings establishing an injury.  After claimant’s electrocution he went into cardiopulmonary

arrest and had to be resuscitated by EMS personnel.  Claimant was subsequently taken

to Washington Regional Medical Center where he was hospitalized until September 18,

2009.  Objective findings in this case would include the entrance wound on claimant’s

scalp and the exit wound in his lower back area.  Based on this evidence, I find that

claimant has satisfied the remaining elements of compensability.

Accordingly, for the foregoing reasons, I find that claimant has proven by a

preponderance of the evidence that he suffered a compensable injury when he was

electrocuted on September 3, 2009.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable injury.
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I also find that claimant is entitled to temporary total disability benefits from

September 3, 2009 through September 25, 2009.  A claimant is entitled to temporary total

disability benefits during the period they remained within their healing period and during

which they suffer a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  I find that

claimant remained within his healing period from the date of the injury until September 25,

2009, the date he was released from rehabilitation at Tahlequah City Hospital.

Subsequent to that date it appears that claimant’s medical treatment has primarily

consisted of medication for his seizures from which he continues to suffer.  I also find that

claimant has suffered a total incapacity to earn wages since the date of the injury.

Accordingly, I find that claimant is entitled to temporary total disability benefits from

September 3, 2009 through September 25, 2009.  

Finally, I find that claimant has proven by a preponderance of the evidence that he

is permanently totally disabled as a result of his compensable injury.  Claimant has the

burden of proving by a preponderance of the evidence that he suffers from an inability to

earn any meaningful wage in the same or other employment.  A.C.A. §11-9-519(e)(2).  I

find that claimant has met that burden of proof.  Claimant testified at the hearing that he

currently suffers from headaches, memory problems, and seizures which cause him to

black out and “start twitching on the floor.”  According to claimant’s testimony, these

seizures occur approximately every other day and after the seizure he feels nauseous for

approximately two hours.  Claimant also testified that he suffers from a problem with

balance as a result of the compensable injury.

The medical records confirm claimant’s problems with seizures and the fact that he

is currently taking medication for that condition.

Claimant filed for social security disability benefits which he has been granted.  In

order to obtain those benefits claimant underwent evaluations by Dr. Quadeer and Dr.
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Kent, a licensed psychologist.  In a report dated November 12, 2009, Dr. Quadeer noted

that while claimant’s gait was safe and stable he did not have good balance and noted that

he drags his left lower limb when he walks.  He also noted that claimant suffers from

anxiety and insomnia.  Dr. Kent in a report dated November 23, 2009 noted that claimant’s

IQ was measured as extremely low.  Specifically, Dr. Kent stated:

The claimant presented as a 23 year old, Native American
male, whose intellectual functioning tested in the Extremely
Low range, with nonverbal functioning superior to verbal
functioning.  This testing appears to be an accurate estimate
of the claimant’s current intellectual functioning.

In determining claimant’s entitlement to permanent benefits the Commission may

consider various factors.  These include the claimant’s age, education, work experience,

and all other matters reasonably expected to affect their future earning capacity.  A.C.A.

§11-9-522(b)(1).  After consideration of these relevant wage loss factors in this particular

case, I find that claimant is permanently totally disabled as a result of his compensable

injury.  During my observation of claimant at the hearing, it was apparent that claimant

suffers from memory problems as a result of his compensable injury.  In addition, as noted

by Dr. Kent, the claimant suffers from extremely low intellectual functioning as a result of

the injury and he suffers from seizures as a result of the compensable injury for which he

currently takes medication.  After consideration of these factors, I find that claimant is

permanently totally disabled as a result of his compensable injury.

AWARD

The claimant was an employee of the respondent on September 3, 2009.  On that

date the claimant suffered a compensable injury in the form of an electrocution while

employed by the respondent.  Claimant earned an average weekly wage of $298.20 which

entitles him to compensation at the rate of $199.00 per week for total disability benefits.
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Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable injury.  Claimant is entitled to

temporary total disability benefits from September 3, 2009 through September 25, 2009.

Claimant is entitled to permanent total disability benefits beginning on September 26,

2009.  Finally, respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the balance of the court reporter’s charges for

preparing the hearing transcript in the amount of $231.50.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


