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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by CONRAD ODOM, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On June 27, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 28, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to his right shoulder on May 15,

2010.

4.   Respondent accepted and paid permanent partial disability benefits based upon

a 1% rating as assigned by Dr. Sites.

5.   Respondent paid medical through claimant’s first visit with Dr. Dougherty.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Additional medical treatment as recommended by Dr. Dougherty.

The claimant contends he was granted a change of physician to Dr. Dougherty who

has recommended physical therapy which has been denied.

The respondents contend that the recommended treatment by Dr. Dougherty is

unreasonable and unnecessary.  Claimant was assessed a permanent anatomical

impairment rating by Dr. Sites on January 31, 2011.  Claimant has previously undergone

physical therapy from June 4, 2010 through December 29, 2010.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 28, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable right shoulder injury as

recommended by Dr. Dougherty.

FACTUAL BACKGROUND

The claimant has worked for the respondent approximately five years.  The parties

have stipulated that claimant suffered a compensable injury to his right shoulder while

working for respondent on May 15, 2010.  

After claimant’s injury he initially received medical treatment from Dr. Moffitt who

treated claimant conservatively.  Claimant subsequently came under the care of Dr. Sites
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who performed surgery on claimant’s right shoulder on July 20, 2010 to repair a torn

rotator cuff.  Following claimant’s surgery he underwent an extensive period of physical

therapy.

In a report dated January 6, 2011, Dr. Sites noted that claimant had made good

improvement with his physical therapy, but also noted it was unlikely that claimant would

ever regain full strength in his shoulder given the nature of his large tear.  As a result, Dr.

Sites indicated that claimant would need a reassignment from his prior job of lifting wheels.

Dr. Sites also ordered a functional capacities evaluation.

The functional capacities evaluation was performed on January 20, 2011, and it

indicates that claimant gave a full physical effort.  The evaluation indicated that claimant

was capable of performing work in the medium category.  Following the evaluation

claimant again returned to Dr. Sites on January 31, 2011.  Based upon the evaluation Dr.

Sites assigned claimant physical restrictions and  a permanent physical impairment rating

in an amount equal to 1% to the body as a whole.  Benefits in accordance with this rating

have been paid by respondent.

Based upon claimant’s restrictions claimant was placed in his current job as a metal

handler.  Claimant works with another individual performing this job.  One individual drives

a forklift which contains a ladle holding liquid aluminum and drives it to a machine where

the other individual turns a wheel to pour the liquid aluminum into a pod.  

The medical evidence indicates that claimant returned to Dr. Sites for complaints

of a sharp stabbing pain in his shoulder on June 9, 2011.  Dr. Sites gave claimant an

injection and indicated that claimant could continue working at his current job and return

to him on an as-needed basis.  Subsequent to that evaluation, claimant filed for and

received a change of physician to Dr. Dougherty.

Claimant was evaluated by Dr. Dougherty on November 29, 2011 who

recommended that claimant undergo physical therapy to strengthen his periscapular
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musculature.   Claimant has filed this claim contending that he is entitled to the additional

medical treatment recommended by Dr. Dougherty.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment.  Dalton v. Allen Engineering Company, 66 Ark.

App. 201, 989 S.W. 2d 543 (1999).  What constitutes reasonably necessary medical

treatment is a question of fact to be determined by the Commission.  White Consolidated

Industries v. Galloway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proof.

Here, as previously noted, claimant was released from Dr. Sites with a permanent

physical impairment rating in an amount equal to 1% to the body as a whole on January

31, 2011.  Following that release claimant returned to work for the respondent performing

a job as a metal handler.

The medical evidence also indicates that claimant returned to Dr. Sites on June 9,

2011 with complaints of sharp, stabbing pain in his shoulder.  Dr. Sites noted that those

complaints were intermittent and that they could occur at rest or with activity.  Dr. Sites

diagnosed claimant’s condition as “right shoulder intermittent stabbing pain for less than

5 seconds twice a day.”  

Despite respondent’s contention that the additional medical treatment

recommended by Dr. Dougherty is not reasonable and necessary, it is clear from a review

of the remainder of Dr. Sites’ June 9, 2011 report that claimant is suffering additional

problems resulting from his compensable injury and that additional medical treatment might

be anticipated.  Dr. Sites stated:

He did have a moderate sized rotator cuff tear, and
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I think his pain would be more frequent and more
continual if he had a re-tear or other significant
problem.  I am uncertain exactly what this is, but it
may represent some nerve irritation or scar tissue.

We discussed the options for treatment, operative
and non-operative, and the benefits and risks of 
each.  Following a full discussion he desired a
cortisone injection into his right shoulder.

***
I will continue him on his current duties, and see him
back on an as-needed basis.

Thus, claimant’s condition on June 9, 2011 was serious enough that Dr. Sites had

a conversation with claimant regarding an additional surgical procedure and the benefits

and risks involved.  After that discussion claimant chose to be treated with a cortisone

injection.  However, Dr. Sites also indicated that he would continue to see claimant on an

as-needed basis.  Certainly, Dr. Sites’ medical report indicates that claimant might need

additional medical treatment for his right shoulder injury at some point in the future.

When claimant sought medical treatment from Dr. Dougherty on November 29,

2011, Dr. Dougherty performed an ultrasound scan of claimant’s right shoulder.  His report

indicates that that ultrasound showed an intact rotator cuff with “bursa effusion.”  Dr.

Dougherty went on to note that claimant’s findings were consistent after rotator cuff

surgery.  It was his opinion that claimant needed strengthening of his periscapular

musculature which would improve the strength of his shoulder. He noted that claimant had

single repetition strength but not strength with repeated repetition.

Based upon the foregoing evidence, I find that claimant has met his burden of

proving by a preponderance of the evidence that he is entitled to additional medical

treatment for his right shoulder injury as recommended by Dr. Dougherty.  According to Dr.

Sites’ medical report of June 9, 2011, claimant’s additional complaints were significant

enough that he actually discussed additional surgical procedures with claimant at that time

but claimant chose to receive an injection.  Dr. Sites’ medical report indicates that he
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would continue to see claimant on an as-needed basis.  Following claimant’s change of

physician Dr. Dougherty has indicated that an ultrasound revealed bursa effusion in

claimant’s right shoulder and he has recommended that claimant undergo physical therapy

to strengthen the periscapular musculature in order to improve the strength in his right

shoulder.  I find that this additional medical treatment is reasonable and necessary and

causally related to claimant’s right shoulder injury.

In reaching this decision, I note that Dr. Dougherty’s report of November 29, 2011

indicates that claimant made complaints of bilateral shoulder pain.  At this point in time

additional medical treatment is only being approved with regard to claimant’s compensable

right shoulder injury.  Respondent has not accepted and a claim has not been filed with

respect to any potential left shoulder injury.

Finally, with respect to the fact that claimant has made little to no complaints of

additional shoulder problems to his supervisor, that is certainly a factor to be considered;

however, this claimant has made complaints of additional shoulder problems to his

authorized treating physician, Dr. Sites, and also to Dr. Dougherty.  In my opinion,

claimant’s complaints to his authorized treating physician, Dr. Sites, outweighs any

evidence as to whether or not claimant made those same complaints to his supervisors.

Since Dr. Sites was an authorized physician, it was not necessary for claimant to request

additional medical treatment from his supervisors and indeed he did request additional

medical treatment from Dr. Sites in June 2011 and subsequently filed for and received a

change of physician request to Dr. Dougherty.  Furthermore, as previously noted, these

physicians have indicated that claimant is in need of additional medical treatment.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable right shoulder injury as
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recommended by Dr. Dougherty.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $341.10.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


