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STATEMENT OF THE CASE

On October 24, 2012, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 23, 2012, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference there were no stipulations entered into between the

parties.  However, at the time of the hearing the parties agreed to stipulate that claimant

was employed by the respondent on August 1, 2011.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s left and right shoulder.

2.   Wage rate.

3.   Temporary partial disability benefits.

4.   Medical benefits.

5.   Attorney fee.

At the time fo the hearing claimant indicated that she wished to reserve the issues
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of compensability of an injury to her left shoulder, the compensation rate, and her

entitlement to temporary total or temporary partial disability benefits.  This leaves as issues

to be litigated the compensability of claimant’s right shoulder injury and related medical

treatment.

The claimant contends that on or about August 2011 she suffered a gradual onset

injury to her right shoulder as a result of her job activities with the respondent.  She

requests payment of related medical benefits. 

The respondents contend that claimant did not suffer a compensable injury to her

right shoulder.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The parties’ stipulation that claimant was employed by respondent on August

1, 2011 is hereby accepted as fact.

2.   Claimant has failed to meet her burden of proving by a preponderance of the

evidence that she suffered a compensable injury to her right shoulder while employed by

respondent.

FACTUAL BACKGROUND

The claimant is 37 years old.  In December 2010 the claimant underwent a distal

clavicle excision on her right shoulder based on complaints involving the AC joint.  This

surgery was performed by Dr. Benafield.  In a report dated January 17, 2011, Dr. Benafield

noted that claimant was six weeks post op and was having just a little bit of discomfort.  He
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noted that claimant had a full range of motion and indicated that he would release claimant

and would see her in the future on an as-needed basis.

Shortly before or just after this release by Dr. Benafield the claimant became

employed by the respondent.  The respondent produces frozen pies for frying.  In addition,

for approximately one year beginning in July 2011 the respondent operated a restaurant

in a strip mall where the pie facility was located.  The claimant had various job duties for

the respondent.  These job duties included cooking, boxing pies, mixing filling for the pie

makers, washing dishes, general cleaning, making boxes for pies, rolling dough, and when

needed working in the restaurant.  The restaurant work primarily consisted of food

preparation work in the kitchen.  It was the testimony of Rhonda Glenn that claimant did

not begin working in the restaurant until September 2011 which would have been after her

right shoulder complaints began.

Some of the job duties claimant performed are depicted on a DVD submitted by the

respondent.  Claimant testified that the video accurately depicts the job duties shown, but

it was her opinion that the job duties performed on the video were performed a little slower

than when she performed those jobs.

According to the testimony claimant’s job duties changed depending on what was

needed.  Rhonda Glenn is one of the owners of respondent and she testified that work in

the pie shop was dependent on orders.  For instance, while claimant did do some cooking,

claimant did not cook every day.  Glenn testified that claimant might cook only two or three

times per week.  If claimant was not cooking she would clean, make boxes, wash dishes,

and help the pie makers by making sure they had everything they needed.  

Claimant testified that in August of 2011 she began having problems with her right

shoulder which she attributed to the repetitiveness of her job duties.  Claimant testified that

she sought medical treatment from her family physician, Dr. Hall, in August 2011 for these

complaints.  Dr. Hall’s medical report of March 8, 2012 indicates that claimant was
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complaining of pain in her joints, mostly in her knees and shoulders.  When claimant’s

shoulder complaints continued Dr. Hall ordered an MRI scan of claimant’s right shoulder

which was performed on April 27, 2012.  That MRI scan was read as showing a SLAP tear

of the superior labrum. 

Following this MRI scan claimant was evaluated by Dr. Heinzelmann on May 15,

2012.  He diagnosed claimant’s condition as a frozen right shoulder.  He indicated at that

time with regard to the SLAP tear reading on the MRI scan that claimant’s symptoms did

not correlate with a superior labral injury and as a result he did not feel like claimant was

a surgical candidate.  Instead, Dr. Heinzelmann treated claimant’s condition with an

injection and stretching exercises.  He also indicated that claimant should return for a

follow-up evaluation in six weeks.

Claimant returned to Dr. Heinzelmann approximately nine days later on May 24,

2012.  Dr. Heinzelmann’s report of that date notes that the injection did not improve

claimant’s condition and he went on to indicate that it was reasonable to proceed with an

arthroscopic procedure for diagnosis on claimant’s right shoulder.  A subsequent report

of Dr. Heinzelmann dated June 14, 2012 indicates that claimant was complaining of

numbness and tingling in her hand that had been ongoing for approximately one month.

Based upon these new complaints, Dr. Heinzelmann indicated that he could not rule out

a compression type lesion along her C8 nerve root distribution and he recommended that

claimant undergo a nerve study and a neurological evaluation.  In a report dated July 13,

2012, Dr. Heinzelmann notes that claimant was now complaining of left shoulder pain

which she attributed to the increased use of her left arm.  He noted that while he had had

discussions with claimant regarding surgery on her right shoulder based upon her

complaints of pain shooting down her right arm, he had recommended a neurological

consultation.

Claimant has filed this claim contending that she suffered a compensable gradual
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onset injury to her right shoulder as a result of her job activities with the respondent.  She

seeks payment of medical treatment related to that compensable injury.

ADJUDICATION

Claimant contends that she suffered a gradual onset injury to her right shoulder

while employed by the respondent.  In order to prove a gradual onset injury claimant has

the burden of proving by a preponderance of the evidence: (1) that she sustained an injury

which arose out of and in the course of her employment; (2) that caused internal or

external harm to the body which resulted in disability or the need for medical treatment;

(3) that was caused by rapid repetitive motion; (4) that the injury was the major cause of

the disability or need for treatment; and (5) must establish the injury by medical evidence

supported by objective findings.  A.C.A. §11-9-102.  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable gradual onset injury to

her right shoulder.  

First, I find that claimant has failed to prove by a preponderance of the evidence

that her job activities with the respondent required rapid repetitive motion with regard to

her right shoulder.  A claimant contending that their work duties were caused by rapid

repetitive motion must prove two things.  First, the task must be repetitive, and second, the

repetitive motion must be rapid.  Malone v. Texarkana Public Schools, 333 Ark. 343, 969

S.W. 2d 644 (1998).  Here, there is no question that claimant’s job duties required

extensive use of her hands to perform the various jobs she did while working for the

respondent.  However, I do not find from a review of the evidence to include the testimony

as well as a review of the videotape that claimant’s job duties required rapid repetitive

motion involving her right shoulder.
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Furthermore, even if a finding were to be made that claimant’s job duties required

rapid repetitive motion, I would find that claimant has failed to prove by a preponderance

of the evidence that she suffered an injury which arose out of and in the course of her

employment with the respondent.  Claimant contends that her right shoulder problem

significantly worsened to the point that she sought medical treatment from Dr. Hall, her

family physician, in August 2011.  The documentary evidence contains a report from Dr.

Hall dated August 8, 2011.  First, I note that most of the report from Dr. Hall is handwritten

and is illegible.  That portion of the report which is legible indicates that claimant was

complaining of pain in her gall bladder area with vomiting and diarrhea.  The report notes

that claimant’s gall bladder had been removed approximately one year ago.  It is claimant’s

contention that the report indicates that she was now having shoulder pain once or twice

a week.  I do not interpret the word contained in Dr. Hall’s report to be “shoulder”.  Instead,

the word in question appears to be “similar”.  The report indicates complaints of abdominal

pain and mentions a time period of  months with the next sentence appearing to state:

“Now - having similar pain once or twice/wk.”  An indication that the word in question is not

“shoulder” is also supported by the fact that there is no other mention of shoulder pain in

Dr. Hall’s report, no diagnosis relating to shoulder complaints, and no mention of work-

relatedness of any potential shoulder pain.  In short, I do not find that Dr. Hall’s report of

August 8, 2011 contains any complaints of shoulder pain regardless of whether the word

in question is “similar” or not, and I do not find that the word in question indicates

complaints of shoulder pain.

In fact, complaints of shoulder pain are not mentioned until Dr. Hall’s report of

March 8, 2012.  Dr. Hall noted that on that date claimant made complaints of joint pain in

both her knees and shoulders.  There is no indication in Dr. Hall’s report that claimant

related these complaints to any work activities for the respondent.  Claimant returned to

Dr. Hall on April 12, 2012, for continued shoulder complaints.  Dr. Hall indicated that
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claimant might have a problem with a possible rotator cuff tear and he ordered an MRI

scan.  Again, no mention was made of any job activities.

As previously noted, the MRI scan of claimant’s right shoulder was performed on

April 27, 2012 and revealed a SLAP tear of the superior labrum.  Following that scan the

claimant was evaluated by Dr. Heinzelmann on May 15, 2012.  Dr. Heinzelmann did note

that claimant worked at a pie bakery and any movement of her arms seems painful.

However, he did not indicate that claimant attributed her arm pain to those job activities.

He also noted that the claimant coached her children’s athletic teams and that throwing

was painful and that her arm hurts all the time, especially when it is above her head and

she stretches.  Dr. Heinzelmann went on to diagnose claimant’s condition as a frozen right

shoulder.  He recommended an injection and stretching exercises.  He also indicated at

that time that he did not relate claimant’s symptoms to a SLAP tear of the superior labral.

Finally, Dr. Heinzelmann did not feel that claimant was a surgical candidate at that time.

Claimant again returned to Dr. Heinzelmann with shoulder complaints on May 24,

2012 and indicated that the injection had not improved her condition.  As a result, Dr.

Heinzelmann indicated that it was reasonable to proceed with an arthroscopic procedure

to diagnose claimant’s condition.  Before that procedure could be performed Dr.

Heinzelmann authored a report dated June 14, 2012 indicating that claimant was now

complaining of numbness and tingling in her hand that had been ongoing for approximately

one month.  As a result, it was his opinion that claimant should undergo a nerve study and

a neurological evaluation to determine if there were other issues such as a problem

involving claimant’s C-8 nerve root.  Dr. Heinzelmann reiterated this opinion in a report

dated July 13, 2012.  

Thus, although claimant now contends that she began having significant problems

with her right shoulder in August 2011 for which she sought medical treatment from Dr.

Hall, her family physician, Dr. Hall’s medical report of August 8, 2011 does not contain a
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history of shoulder complaints or any indication that any potential shoulder complaints are

causally related to claimant’s job activities with the respondent.  The first mention of

shoulder complaints is Dr. Hall’s report of March 8, 2012, some seven months later.

However, neither Dr. Hall’s medical report of that date nor his medical report of April 12,

2012 indicates that claimant’s shoulder complaints are related in any way to her

employment with the respondent or her job activities.  Likewise, the initial medical reports

from Dr. Heinzelmann dated May 15, 2012, May 24, 2012, and June 14, 2012 do not relate

claimant’s shoulder problems to her job activities with the respondent.  Claimant did not

make this connection until July 13, 2012, almost one year after her complaints began.  In

his report of July 13, 2012, Dr. Heinzelmann stated:

We had a discussion today about the etiology of
her symptoms.  She reports to me today that she
has had surgery before on her right shoulder and
her shoulder got better and then that her shoulder
became aggravated by the work that she was doing
at the Pie Factory.  She claims today that that is
why she has presented to me for her right shoulder
at her most appointments over the past several
months.

Thus, according to Dr. Heinzelmann it was only on July 13, 2012 that claimant

indicated to him that her complaints were the result of job activities she performed while

working for the respondent.  Again, this was almost one year after claimant’s problems

began.

I also believe it is important to note that testifying at the hearing was Rhonda and

Timothy Glenn.  The Glenns are the owners of the respondent and both testified that they

did not learn that claimant was making a workers’ compensation claim or attributing her

right shoulder problems to her work activities until they received a phone call from Dr.

Heinzelmann’s office.

Furthermore, it should also be noted that Dr. Heinzelmann is no longer currently
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recommending surgery to claimant’s right shoulder.  Instead, based upon her complaints

of pain radiating down her right arm it is his opinion that claimant should undergo a

neurological evaluation and at that point a determination can be made as to whether or not

surgery might be necessary.  Dr. Heinzelmann’s concern that claimant’s symptoms might

be related to her cervical spine as opposed to her shoulder is further evidence that

claimant has failed to meet her burden of proving by a preponderance of the evidence that

she suffered a compensable gradual injury to her shoulder as a result of her job activities

with the respondent.

Finally, with respect to this issue, I believe it is important to note that shortly before

August 2011 the claimant for a two to three week period of time did not even work for the

respondent but instead helped operate a fireworks stand.

In summary, even if it were determined that claimant’s job duties involved rapid

repetitive motion to her right shoulder, I would nonetheless find that claimant has failed to

prove by a preponderance of the evidence that she suffered an injury which arose out of

and in the course of her employment with the respondent.  Here, while claimant contends

that her problems became so significant that she sought medical treatment in August 2011,

a review of Dr. Hall’s medical report from August 8, 2011 does not support a finding that

claimant made complaints of shoulder pain.  The first complaint of shoulder pain is not

contained in Dr. Hall’s medical reports until March 8, 2012.  Furthermore, Dr. Hall’s

medical reports do not contain a history of claimant having related her shoulder complaints

to her job activities with the respondent.  Likewise, claimant eventually came under the

care of Dr. Heinzelmann and his medical reports do not contain a history relating her

complaints to her job activities for the respondent.  It was not until July 13, 2012, almost

one year after these complaints began, that claimant indicated to Dr. Heinzelmann that her

work had aggravated her right shoulder.  Finally, as previously noted, Dr. Heinzelmann is

no longer recommending surgery but instead is of the opinion that claimant should
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undergo a neurological evaluation to determine whether claimant’s cervical spine is the

cause of her complaints as opposed to her right shoulder.  Based upon the foregoing

evidence, I simply find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her right

shoulder while employed by the respondent.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable onset injury to her right shoulder while employed by the respondent.

Therefore, her claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $543.85.

IT IS SO ORDERED.

                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


