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STATEMENT OF THE CASE

On August 1, 2012, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on May 14, 2012.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as



Zinn - Claim No. F703876 2

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the withdrawal of the fourth and fifth stipulations from the prehearing order, and

the addition of another, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer relationship existed on or about April 16, 2007,

when Claimant sustained a compensable injury to his right ankle.

3. Claimant was assigned a fourteen percent (14%) anatomical impairment

rating to his right foot, which Respondents No. 1 have accepted and paid

toward.

4. On November 10, 2009, Dr. Ruth Thomas assigned Claimant a 19 percent

(19%) impairment rating to the right foot.  This rating, which was five percent

(5%) added to the previous fourteen percent (14%) assigned by Dr. Larry

Nguyen above, is a valid one.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Issues were added concerning the end of the healing period and the valuation of

Claimant’s average weekly wage.  The third issue was amended to include the phrasing

“complex regional pain syndrome” (“CRPS”).  The fourth issue in the prehearing
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order–whether Claimant is entitled to a permanent impairment rating in connection with his

alleged RSD/CRPS–was withdrawn.  The following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained a compensable consequence in the form of

reflex sympathetic dystrophy (“RSD”)/complex regional pain syndrome

“CRPS”).

3. Whether Claimant is permanently and totally disabled.

4. When did Claimant reach the end of his healing period?

5. Whether Second Injury Fund liability exists under this claim.

6. What was Claimant’s average weekly wage?

7. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

Following amendments at the hearing, the respective contentions of the parties now

read:

Claimant:

1. Claimant contends that as a result of his work-related injury he has been

rendered permanently and totally disabled.

2. The claimant contends that his average weekly wage is $415.00, which

entitles him to the following compensation rates:  TTD at $276.00 and PPD

at $207.00.
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Respondents No. 1:

1. Respondents No. 1 contend that Respondent carrier has paid appropriate

TTD and permanent impairment benefits and has paid attorney’s fees on

permanent impairment benefits.

2. Claimant is not permanently and totally disabled.

3. Claimant does not have RSD.

4. Alternatively, if Claimant is found to have RSD, Respondent carrier has no

liability for any degree of permanent physical impairment or wage loss as a

result of any RSD condition.

5. Alternatively, the Second Injury Fund has liability for any wage loss disability

benefits awarded.

6. Respondents No. 1 contend that Claimant reached maximum medical

improvement and the end of his healing period on November 21, 2007, and

that it should not be extended due to Claimant’s one-time change of

physician to Dr. Thomas.

Respondent No. 2:

1. The claimant cannot prove entitlement to any wage loss benefits.

1. Respondents No. 1 cannot prove the Second Injury Fund has liability in this

case.

2. The Fund does not owe an attorney’s fee.

3. Dr. Thomas, who is Claimant’s new treating physician, treated Claimant for

RSD and increased his impairment rating by five percentage points over that
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given by Dr. Nguyen.  While she assigned the rating on November 10, 2009,

upon Claimant’s return to her on November 18, 2009, she found that he did

not have RSD and discharged him at that time.  Consequently, the Second

Injury Fund contends that Claimant reached the end of his healing period on

November 18, 2009.

Respondent No. 3:

1. The Death and Permanent Total Disability Trust Fund will defer to the

outcome of litigation.

2. Pursuant to Ark. Code Ann. § 11-9-525(b)(1), Second Injury Fund liability

must be determined prior to consideration of the Death and Permanent Total

Disability Trust Fund liability.

3. If the Second Injury Fund is found to not have liability and the claimant is

found to be permanently and totally disabled, the Trust Fund stands ready

to commence weekly benefits in compliance with Ark. Code Ann. § 11-9-502.

4. Therefore, the Trust Fund has not controverted the claimant’s entitlement to

benefits.

5. The Trust Fund contends that Claimant reached the end of his healing

period on November 18, 2009.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the Claimant and to observe his demeanor, I
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hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is unconstitutional.

4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable consequence in the form of reflex sympathetic

dystrophy (“RSD”)/complex regional pain syndrome “CRPS”).

3. Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.

4. Because of the finding that Claimant has not proven that he is permanently

and totally disabled, the issues concerning Second Injury Fund liability and

when Claimant reached the end of his healing period are moot and will not

be addressed.

5. The evidence preponderates that Claimant’s average weekly wage was

$372.18.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence
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Claimant was the sole witness at the hearing.  Dr. William Ackerman testified via

deposition on July 31, 2012; as did Claimant on January 24, 2008 and August 11, 2010.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, the July 17, 2012

hearing from Respondent No. 3 to the Commission concerning stipulations and issues,

consisting of two pages; Claimant’s Exhibit 1, his July 16, 2012 motion to recuse, brief in

support thereof, and attached documentation, consisting of 394 pages (per Commission

policy, this exhibit, separately bound, has been retained in the Commission’s files);

Claimant’s Exhibit 2, letters pertaining to his constitutional issue, consisting of one index

page and six numbered pages thereafter; Respondents No. 1 Exhibit 1, an abstract of the

medical records contained in Respondents No. 1 Exhibit 2, consisting of 20 numbered

pages; Respondents No. 1 Exhibit 2, a compilation of Claimant’s medical records,

consisting of five index pages and 135 numbered pages thereafter; Respondents No. 1

Exhibit 3, a report from Dr. Ackerman concerning Claimant dated June 8, 2012, consisting

of two pages; Respondents No. 1 Exhibit 4, their Form AR-W concerning Claimant,

consisting of one page; Respondents No. 2 Exhibit 1, another compilation of Claimant’s

medical records, consisting of two index pages and 19 numbered pages thereafter;

Respondents No. 2 Exhibit 2, the report of Claimant’s November 12, 2007 functional

capacity evaluation (“FCE”), consisting of one index page and 14 numbered pages

thereafter; Joint Exhibit 1, the transcript of the deposition of Claimant taken January 24,

2012, consisting of 76 numbered pages (all of the deposition transcripts in evidence have

been retained in the Commission’s file, per Commission policy); Joint Exhibit 2, the
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1This exhibit is not marked as such because it was sent directly to the
Commission, rather than to the court reporter, following the hearing.

transcript of the deposition of Claimant taken August 11, 2010, consisting of 62 numbered

pages; and Joint Exhibit 3, the transcript of Dr. Ackerman taken July 31, 2012, consisting

of 39 numbered pages.1

Adjudication

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on July 16, 2012 a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act (the “Act”) that provide for the establishment of administrative law

judges are unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

ever-increasing progeny.  Claimant has not sought to distinguish Long or to argue that it

should be modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion

is denied.

B. Whether Claimant sustained a compensable consequence in the form of reflex

sympathetic dystrophy (“RSD”)/complex regional pain syndrome “CRPS”).
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2In his deposition, Dr. Ackerman testified that the condition known as Reflex
Sympathetic Dystrophy (“RSD”) was changed to Complex Regional Pain Syndrome
(“CRPS”) around 1994.  Both names are used herein to avoid confusion.

Claimant has asserted that he has RSD/CRPS,2 and that it is a compensable

consequence of his work-related April 16, 2007 right ankle injury.  If an injury is

compensable, every natural consequence of that injury is likewise compensable.  Air

Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).  The test is

whether a causal connection between the two episodes exists.  Id.; Jeter v. McGinty

Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a causal connection is

a question of fact for the Commission.  Id.; Carter v. Flintrol, Inc., 19 Ark. App. 317, 720

S.W.2d 337 (1986).  It is generally a matter of inference, and possibilities may play a

proper and important role in establishing that relationship.  Osmose Wood Preserving v.

Jones, 40 Ark. App. 190, 843 S.W.2d 875 (1992).  It is not essential that the causal

connection be established via medical evidence.  Koster v. Custom Pak & Trissel, 2009

Ark. App. 780, ___ S.W.3d ___; Gerber Prods. v. McDonald, 15 Ark. App. 226, 691

S.W.2d 879 (1985).  Under Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2011), Claimant has

the burden of establishing the existence of a compensable consequence by a

preponderance of the evidence.  This standard means the evidence having greater weight

or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the
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Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Claimant’s testimony was that during the time period relevant to this claim, he was

employed as a laborer for Respondent Branscum & Harness Lumber Company

(“Branscum”).  He described his duties there as follows:  “I ran and did all the gang saw

and helped out with the mechanic and maintenance work.”  The saw in question was

large–six to seven feet tall–and could be set up to cut four sides of a de-barked log.  The

nature of this work was such that at times, pieces of wood became stuck or entangled

inside the saw.  Failing to free them could dull the saw blades or even damage the saw

permanently.  On April 16, 2007, he injured his right ankle while clearing such a jam.  In

describing what occurred, he testified:

Q. Now, with regard to April 16, 2007 I want you to tell the judge in your
own words that happened that day that cause the injury and explain,
describe what we’re talking about when we’re talking about the thing
that crushed you.

A. This is complicated.  The log went through it, which has it, you know,
everything was normal.  Going along fine.  And then it got unusual;
it’s not unusual for a slab to get hung up in the machine, but the way
it hung up was very unusual and, you know, we shut everything down.
Like everything was normal, like normal procedure.  And I got, I
opened the lid, looked in, and I looked.  When I looked in it, I saw that
the slab was really tangled up inside of that thing.  And on the front
end of it, which was, like I said, odd.  And that’s why we were
wondering what to do and debating on whether, you know, you can
take the lid off, it takes longer to take the lid off and get down in there.
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Q. Down in where?

A. Inside the saw itself.  This was odd the way that slab did get tangled
up in there.  And I was sitting there on the side of the top of it.

JUDGE FINE:  Top of the saw?

A. The top of the saw.  And I don’t recall if I stood up or I just leaned
over this way and I was, at that time asking one of the hands out on
the chain for a chain saw because I knew I was going to need a chain
saw to get down in there to cut it out; it wasn’t going to come out on
its own.  And when I, like I said, I don’t recall.  I don’t.  I’d like to say
I don’t think I stood up.  I can’t say that for sure because I knew better
than that.  And I–

Q. Stood up on what?

A. On, you know, inside the saw itself without the power being turned off,
but, I believe, I must have leaned over and when I did, I just let my
foot hang down in there and rest it on that roller.  And then the other
guy, the helper, he went around and hit the reverse button.  And when
he hit the button, it just caught my boot, and sucked my foot and leg
in between the saws and the feed roller.  And there’s an inch, an inch
and an eighth, inch and an eighth–

Q. Doesn’t matter.

A. Yeah, well, okay.  Yeah, there’s about an inch of a gap between the
saw, between the saw, between the saws itself, and there’s only
about a quarter, not even a quarter inch between the tips of the saws
and the feed roller.  And that’s what my foot and leg went down in
between.

Q. How far down into it did it go?

A. It had me up almost to my knee, very close.  And.

Q. And that was squeezed down to a small–

A. A very small, this one saw went almost clean through my leg, the
tooth, was almost clean through.  And then, of course, I knew what
happened, because I immediately turned all the power off–well, I
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didn’t, but I had somebody.  I yelled.  And had all the power turned off
on all that machinery.  So the main breaker for our section shut down
everything there that had to do with the saw, in and out.  And then, of
course, they–I was stuck.  I couldn’t do anything really.  And they had
to open the lid of the side of it and drop it down and then take all the
saws off, which took probably close to 15 minutes so I could finally
get out of there.

Q. The whole time your leg almost to your knee is squeezed down to that
small area?

A. Yes.

Q. Did it hurt?

A. It was beyond anything that I could even describe.  I don’t know how
to describe anything like that.  I went to some kind of shock or I don’t
know.  It’s like I know it happened, you know, I don’t even know how
to describe the pain of something like that, because, I mean, it was,
I started breaking out in a cold sweat, I started getting queasy in my
stomach, I was lightheaded by the time it was done.  It was enormous
pain.

Until Claimant underwent treatment, which did not occur until some time after the

incident, he was in “very severe” pain.  Dr. Charles Varela prescribed Hydrocodone, and

Claimant was administered an epidural at Baxter Regional Hospital.  He has been treated

by Dr. Larry Nguyen as well.  Claimant in 2007 requested a change-of-physician to Dr.

Ruth Thomas, and this was granted.  After treating with her for a time, Claimant went to

Dr. William Ackerman.

Asked about his constant right foot pain, Claimant replied:

Well, it’s the joint, you know, it’s sharp pain practically all the time.  It feels
sort of like a sunburn.  The way I describe it, and now I’m trying to remember
some of it now, you asked me what that felt like when that went through, that
crushing feeling.  And I don’t know now to describe that other than to put a
body part in a vise, which I’ve never done before, so I don’t have anything
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to compare it to.  But it’s like that crushing feeling never really goes away.
And now it can get worse.  Sometimes it [is] not as bad, but it’s always there.

The burning sensation extends from about an inch below the mid-calf area, where he has

a pencil eraser-sized scar from where a saw tooth penetrated his leg, all the way to the

bottom of his foot.  Even on pain medication, his pain is still 5/10.

His medical records in evidence reflect that he presented on May 8, 2007 with a

swollen, bruised right leg and foot as the result of a possible crush injury at work.  Claimant

also had a puncture would in the mid-calf area.  X-rays showed a fractured lateral process

of the right foot; but the right ankle x-ray was normal.  Later x-rays showed a possible

avulsion fracture of the distal lateral aspect of the talus.  Dr. Charles Varela placed him in

a boot cast.  Claimant underwent physical therapy also.

On May 11, 2007, he presented to Baxter Regional Medical Center with “feeling of

hot and cold pain, stabbing pain, and intermittently decreased sensations of the foot.”  An

epidural infusion was recommended.  Dr. Varela recommended Claimant be seen by a

vascular surgeon because of the “marked discoloration of the foot.”  X-rays on June 11,

2007 showed soft tissue swelling over the dorsal surface of the right foot, along with

cortical irregularity of the dorsal surface of the distant talus.  Dr. Ira Chatman examined

Claimant on that date and wrote:

Exam of the lower extremities notes both dorsalis pedis and posterior tibial
pulses are +2 and symmetric in both extremities.  By comparison, the right
lower extremity is cool to touch and is edematous with smoothing of the skin
and a deep erythema noted beginning at just past the mid calf area into the
ankle and more extreme into the toes of the foot.  The patient does appear
to be hypesthetic along the medial and lateral aspects of the right foot.
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Chatman diagnosed him as having CRPS or RSD, and recommended an epidural infusion

catheter.  This took place.  Dr. Ray Stahl on June 14, 2007 discharged Claimant with a

diagnosis of “Reflex sympathetic dystrophy of the right foot secondary to crush injury.”  A

sympathetic block was administered on June 19, 2007 after Claimant returned to Dr.

Chatman with similar symptoms, which the doctor noted were “consistent with the previous

diagnosis, that being complex regional pain syndrome, right lower extremity, reflex

sympathetic dystrophy.”  Another block was administered on June 22, 2007.  Claimant

underwent a venous Doppler study of his right leg on June 27, 2007, which was normal.

His symptoms were noted to have improved on June 29, 2007; his feet were noted to be

“warm and symmetric.”  He informed Dr. Stahl that the discoloration was gone and that he

could now wear a shoe on the right foot.

On October 17, 2007, Dr. Nguyen saw Claimant for an independent medical

evaluation.  He noted that Claimant “seems to be doing better but still unable to do any

kind of prolonged standing or waling with his leg.  There is some weakness.”  Nguyen

diagnosed him as having a “Right ankle crush injury with reflex sympathetic dystrophy” and

“Tibial nerve, superficial peroneal nerve and sural nerve dysesthesias with ankle stiffness

and Achilles tightness” and wrote:

At this point I discussed with him that he has a crush injury to his leg.  Scar
tissue has subsequently developed.  He’s developed reflex sympathetic
dystrophy.  It’s likely to not improve much.  It can continue to improve up to
six months to a year.  At this point he has not been back to work.  I think the
prognosis for him to return to work is poor.
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He recommended that Claimant undergo an FCE and assigned him an impairment rating

of 20 percent (20%) to the lower extremity and 14 percent (14%) to the foot, equal to eight

percent (8%) to the body as a whole.

On November 12, 2007, Claimant underwent an FCE that reflected that he gave a

reliable effort and demonstrated the ability to work in the Medium category, with occasional

lifting of 21 to 50 pounds, frequent lifting of 11 to 25 pounds and constant carrying of one

to ten pounds.  Dr. Nguyen on November 19, 2007 wrote:  “I think we would consider this

as permanent Class III duty restrictions with is crutches p.r.n. and his brace.”  Two days

later, he added: “I think given an impairment rating last time, I think he has reached

maximum medical improvement now.  I recommend job re-education for a more sedentary

position.  I don’t think he can return back to his work at his previous occupation.”  Nguyen

noted that Claimant was applying for Social Security disability.

Claimant began seeing Dr. Ruth Thomas on May 20, 2008.  She noted that he had

minimal swelling in the right foot and ankle, a temperature of 81 degrees in the right lower

extremity and 83 degrees in the left, and no significant variation in color between the two

extremities.  She took x-rays that she found “more likely [to] be a fracture off the

calcaneus.”  Thomas stated:

The patient has full ankle and subtalar range of motion with the right being
comparable with the left.  He is able to walk on his toes and on his heels,
show that motor function is intact.  It appears that there was some type of
fracture of the hindfoot.  It has not led to deformity or limitation of motion, but
it could be responsible for chronic complaint of pain.

She recommended a CT scan.  This took place on June 4, 2008 and was read by Dr.

James Wise to show:
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The there [sic] is no evidence of coalition.  The bony mineralization is within
normal limits.  The alignment of the osseous structures is anatomic.  There
is a slight amount of enthesitis noted at the insertion of the calcaneus and
the plantar fascia along the calcaneus.  Mild  hallux valgus affects the first
digit.  There is some osteopenia affecting the first ray that could reflect RSD
in the correct clinical setting.

Dr. Thomas wrote:

On my clinical examination last visit the only significant finding was a
difference in the temperature between the right and left foot of 2 degrees.
I could not demonstrate loss of range of motion, loss of strength, asymmetry
of the calf or the foot or signs and symptoms of reflex sympathetic dystrophy.
The patient did not present with any studies.  His x-rays were normal.  I
requested a CT scan to rule out some type of intraarticular pathology that
might be improved by an arthrodesis.

He returns today for followup, and the CT scan is available for my review.
I have looked over it closely.  There is no reading available for my review,
but my reading is that there is no gross abnormality.  My recommendation at
this point is that no surgical intervention be undertaken.  My repeat
examination today was tenderness at the anterior talofibular ligament, but I
do not think a reconstruction of this ligament would be worthwhile.  I cannot
document pathology by my review of the CT scan.

There is no doubt in my mind that Mr. Zinn suffered a significant injury.  All
crush injuries are significant, especially those requiring three days of
admission for control of pain.  However, I am not able to identify a pathology
that would benefit from my intervention and, accordingly, I am recommending
that he not consider surgical intervention.

She stated that Claimant could return on an as-needed basis.

On September 30, 2009, in response to an inquiry by counsel for Respondents No.

1, Dr. Thomas wrote a letter than reads in pertinent part:

I had the opportunity to evaluate Mr. Zinn on two occasions.  I did not have
access to a triple phase bone scan or MRI.  I did have X-rays and a CT
scan.  There were two findings suggestive of Reflex Sympathetic Dystrophy.
On my clinical examination there was a skin temperature difference between
the two limbs of 2 degrees variance.  The CT scan also showed signs of
osteopenia of the right foot bones.  My clinical suspicion was Reflex
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Sympathetic Dystrophy.  His clinical history also supported this diagnosis.
However, this diagnosis is usually confirmed by a physician specializing in
pain management and accordingly I am uncomfortable stating [that] Mr.
Zinn’s continuing complaints are all secondary to Reflex Sympathetic
Dystrophy.

My physical examination did not localize any other objective findings that
support a specific impairment rating as outlined by the AMA’s 4th Edition
“Guides.”  I was unable to isolate a specific anatomic pathology that would
benefit from my surgical intervention.

I have reviewed the 4th Edition “Guides” and I am uncomfortable trying to
establish an appropriate impairment rating for this individual for my
suspected diagnosis of Reflex Sympathetic Dystrophy.  I believe both sides
of this dispute would be better served by a rating established by a physician
more familiar with RSD.

However, on November 10, 2009 in response to a letter from Claimant’s counsel, Dr.

Thomas responded:

As I stated in my previous letter there is no question in my mind that Mr. Zinn
suffered a significant injury when his right foot and leg were crushed
between a gang saw and roller at his place of previous employment.
However, when he presented to my office for evaluation there were no
objective findings in my physical examination with the exception of a 2°F
temperature difference between the two extremities.  There was minimal
swelling of the right foot when compared to the left, symmetrical range of
motion of the ankle and hindfoot, no calf atrophy, no varus or valgus
malalignment of the hindfoot, no forefoot abduction or adduction deformity,
no arch collapse, no motor weakness, and no limp.

Mr. Zinn’s main complaint was residual pain when he stands for long periods
of time or when he walks on uneven surfaces.  He also complained of
numbness and tingling in his right foot.  As you well know, there is no
impairment rating for pain.  However, on review of the 4th edition of the
AMA’s “Guides to the Evaluation of Permanent Impairment” based on his
complaints of numbness and tingling of his foot it is appropriate to use table
68, page 89 and combine all 4 nerves of the foot including the superficial
peroneal, sural nerve, medial plantar and lateral plantar nerves supporting
7% whole person impairment  and 19% to the lower extremity.  Nerve
dysthesia is the most common residual problem after a crush injury.  It is my
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opinion that this is the most appropriate method for determining this
gentleman’s residual impairment.

When Claimant returned to Thomas on November 18, 2009, he was still complaining of

pain and discoloration in the right foot.  But she did not find the discoloration, or any

edema or redness.  However, she did find a temperature different in the lower extremities,

with the right being 85 degrees and the left 81 degrees.  There was no asymmetry in calf

girth, and she added:  “He had a slight amount of dysesthisia on the right leg and foot, but

otherwise there was no positive finding in relation to any active reflex sympathetic

dystrophy.”  Dr. Thomas advised Claimant that a pain management doctor could better

take care of him at this point.

Claimant began treating with Dr. William Ackerman, who is board-certified in pain

medicine, on May 9, 2011.  He assessed him as having CRPS and recommended, inter

alia, a triple phase bone scan and a TENS unit.  As of June 7, 2011, he still had not

undergone the bone scan.  Claimant rated his pain as 5/10 without medication.  Ackerman

again recommended the scan; but it did not take place.  The doctor continued to see him

monthly and treat him with medication.  On August 4, 2011, Claimant told him that he

exercises for an hour each day and sleeps seven hours each night.  Ackerman continued

to assess him as having CRPS.  On September 16, 2011, he also listed “Posttraumatic

ankle joint arthritis.”  The doctor on November 11, 2011 wrote that Claimant had related

that he was now exercising two hours a day and sleeping eight hours a night.  On February

10, 2012, Claimant told Ackerman that “[h]is RSD is not getting worse.”  At that point, he

was exercising one hour a day and sleeping eight hours each night.
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Claimant finally underwent the triple phase bone scan on May 7, 2012.  Dr. Aaron

Spann, who read the test results, found them to be “within normal limits.”  On June 8, 2012,

Dr. Ackerman noted that the results of the scan were normal.  Claimant related that he

exercises one hour each day, and sleeps six hours each night.  He also stated that he was

still using the TENS unit, and that it helps somewhat.  The doctor stated that there was no

need for him to return and wrote:

The patient related at his last visit that his RSD was becoming worse.  It is
my medical opinion that his RSD has essentially resolved, and that he is at
maximum medical improvement for his RSD.  He currently does not meet the
AMA Guides 4th edition for the diagnosis of a complex regional pain
syndrome.  Overall, he has improved, but he is at maximum medical
improvement.  His impairment rating based on his RSD is 0%.  His crush
injury impairment rating would come from Dr. Ruth Thomas or his current
orthopedic surgeon.

As noted above, Dr. Ackerman was deposed in connection with this matter on July

31, 2012, and the transcript thereof was admitted as Joint Exhibit 3.  He testified that

practices in the area of pain management and that RSD/CRPS was his area of research

when he was in charge of the pain center at the University of Arkansas for Medical

Sciences.  Ackerman stated that he still handles a number of cases involving this

condition.  One of those cases was Claimant’s; he treated him for some time.  He

reiterated that Claimant’s triple phase bone scan was normal.  Ackerman’s discussion

concerning whether or not Claimant has/had RSD/CRPS bears quoting at length:

Q. Okay.  What does [the negative result] tell you about whether Mr.
Zinn had reflex sympathetic dystrophy as of the date of the bone scan
was taken on May 7, 2012?

A. It neither confirms that he has it nor does it confirm that he doesn’t.
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Q. Okay.  Everybody seems to get this same test.  If it’s not confirmatory
either positively or negatively, why do we do it?

A. The main reason is, is to rule out other entities.  Now, the bone scan
early after an injury, it can suggest RSD and CRPS.  But an increase
in the blood flow, for example, somebody injures the right hand and
they develop RSD.  Early in RSD, the–a little blood flow will be
increased, so you’ll see a high amount of the radionucleotides.  Now,
if an RSD progresses, it will appear normal.  And then as it
progresses further, there will be decrease[d] uptake because there’s
hardly any blood flow to an extremity.  Now, in this case, a significant
amount of time since the injury, so if a bone scan was going to tell me
anything, I would expect it to show decreased blood flow, and it
doesn’t.  It’s normal.  So it tells me there’s no RSD.

Q. So as of May 7 of 2012, did this claimant have RSD?

A. No.

. . .

Q. And did you diagnose him with RSD prior [to] that date?

A. Yes, when I initially saw him.  Dr. Thomas referred him to–to see if he
has RSD.  At that time, he had the signs and symptoms of RSD as
defined by the AMA Guidelines, Fourth Edition.  And so at that time,
he appeared to have the RSD.

Q. All right.  And does the fact that in your opinion he does not have
RSD now indicate to you that he did not, in fact, have RSD back in
May 2011 when you started treating him?

A. Yes and no.  It’s hard to say yes, and it’s hard to say no.  When I first
saw him, you know, Dr. Thomas’ notes suggested RSD, so she
wanted someone that, you know, has researched and studied RSD.
When I first saw him, he appeared to have it, the swelling, the
allodynia, but this can go along just with a neuralgia.  When someone
gets injured, they will have a neuralgia, and a neuralgia is not RSD.
The criteria for RSD under the AMA Guidelines, Fourth Edition there
has to be some swelling, which he had, change in temperature, which
he had, pain out of proportion to the injury, which he had.  And the
other one was oh, sweating.  So he needs three of the four criteria,
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and he has the three.  So based on the definition and the guidelines,
he did have RSD.

Q. Okay.  But if I’m understanding you correctly, people can have
all–people can have symptoms compatible with having RSD and yet
not have RSD and have another condition.

A. Exactly.  So here’s an individual with an injury with pain, with
documented nerve damage, and so just from walking on it, say
walking from a parking lot into my office, what will happen is swelling
can occur, makes you think of RSD, pain increases out of proportion
to a sprain-strain injury making you think of RSD.  And then–but the
neuralgia just touching the skin, which mimics oh, allodynia, can
make the person think of RSD.  So that fulfills the definition of a book
that was written in 1990, the AMA Guidelines.

. . .

Q. All right, sir.  With regard to the injury from the RSD, the fact that
there is no diagnosis now of RSD, does that mean that there has not
been an injury to the nerves in his lower extremity?

A. No.  That was documented by EMG.

Q. All right.  So in regard to the–does the fact that he does not have
RSD, reflex sympathetic dystrophy, does that mean that he doesn’t
have any injury to the bones in his ankles, foot, and lower leg?

A. No.  An injury to the bone, the tendons, the muscle, the nerves.

. . .

Q. Some people say that RSD will burn itself out.  Sometimes if treated
early it will go into remission.  Is it possible for RSD to go into
remission without any care that you had given him?

A. Yes.

Q. Tell us then why you would indicate that he did not have RSD before
the bone scan was done by you, the triphasic bone scan.  I mean, is
it possible that he had it back then?  Because one of your answers
were [sic] kind of confusing on that.  Is it possible he had RSD but
that it resolved by the time you g[a]ve him the triphasic bone scan?
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A. Yeah.  You know, I think it definitely resolved because he didn’t have
the criteria.  You know, he had pain.

Q. Still had the chronic, severe pain in the lower extremity, is that
correct?

A. Right, But not the–oh, the definition of the RSD.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  In Cooper v. Textron, 2005 AWCC

31, Claim No. F213354 (Full Commission Opinion filed February 14, 2005), the

Commission addressed the standard when examination medical opinions concerning

causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).
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Here, after consideration of the totality of the evidence, I credit Dr. Ackerman’s testimony

that it cannot be established that Claimant ever had RSD/CRPS.  I understand that Drs.

Chatman, Stahl, Nguyen and Thomas all assessed him has having RSD/CRPS; even

Ackerman did so initially.  But these diagnoses were made without the triple phase bone

scan–which, again, was normal and led Dr. Ackerman to reverse his earlier assessment.

I note that his position comports with Dr. Thomas’ finding on November 18, 2009 that

except for “a slight amount of dysesthesia in the right leg and foot,” there was no positive

finding of RSD.  Moreover, I credit her opinion that Dr. Ackerman would be more adept in

diagnosing RSD/CRPS than her.  In light of this, I am compelled to find that he has not

proven by a preponderance of the evidence that he had such a condition as a

compensable consequence of his compensable right ankle injury.

B. Whether Claimant is permanently and totally disabled.

As the parties have stipulated, Claimant’s work-related accident at Branscum

resulted in compensable, permanent injuries to his right ankle.  The ankle injury is a

scheduled one.  See Ark. Code Ann. § 11-9-521(a)(4) (Repl. 2002).  A claimant who has

sustained a scheduled injury is limited to the applicable allowances in § 11-9-521, and

such benefits cannot be increased by considering wage-loss factors.  Federal Compress

& Whse. v. Risper, 55 Ark. App. 300, 935 S.W.2d 279 (1996).

Arkansas Code Annotated Section 11-9-522(b)(1) states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.
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See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  Pursuant to Ark.

Code Ann. § 11-9-522(b)(1) (Repl. 2002), when a claimant has been assigned an

impairment rating to the body as a whole, the Commission possesses the authority to

increase the rating, and it can find a claimant totally and permanently disabled based upon

wage-loss factors.  Cross v. Crawford County Memorial Hosp., 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The term “permanent total disability” is defined in the statute as

“inability, because of compensable injury or occupational disease, to earn any meaningful

wages in the same or other employment.”  Ark. Code Ann. § 11-9-519(e)(1).  Finally, Ark.

Code Ann. § 11-9-102(4)(F)(ii) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

In addition to the evidence discussed above in the context of the RSD/CRPS issue,

the evidence before me shows that Claimant is 51 years old and is a high school graduate.

He attended college for one year in Colorado and characterized himself as a “fair” student,

but he dropped out for financial reasons and never went back.  In relating his work history,



Zinn - Claim No. F703876 25

he testified that he was employed during the 1980s and 1990s at times in Pennsylvania

and Arkansas as a land surveyor.  He eventually became a crew chief.  As a surveyor, he

had carried a device that weighed from 30 to 35 pounds; but he admitted that it is his

understanding that it no longer is that heavy.  Claimant testified that surveying can be

strenuous; but at other times “[w]e were doing a lot of construction stake-out at the time,

which is even, flat ground usually.  It’s not like surveying mountains.”  Thereafter, he

worked for a time making wire harnesses and as a logger.  He has experience working on

computers, and enjoys designing things.  For a time, he was a carpenter.  Claimant has

also been a dock worker and “almost a foreman”–a position that required not only

paperwork but a substantial amount of physical activity.  He once had a position in which

he helped manufacture cottage cheese.  Claimant held a real estate license in Arkansas

for a year and a half, until 1997.  In addition, he has bought and sold real estate for a

living.  Moreover, he is a musician–and testified that he “got pretty good at times.”  He can

play the bass guitar, acoustic guitar, mandolin, trombone and flute.  Finally, he worked at

a sawmill other than Branscum for a time, where he stacked lumber and hauled logs.

As stated above, Claimant was employed as a laborer for Respondent Branscum

for eight years, and as part of his job, he helped run the gang saw and performed

mechanic and maintenance chores.  He described his work there as follows:

Well, I did [feed the saw] for the past two years I didn’t feed it very often
then, but you have to push the boards through the edge, you push them
through the, into the saw itself.  When it caught the feed rollers, then pulled
them on through.  But you have to set them up and push them through and
then, you know, had to have a person on the other end, which is what I did
probably the last two years or so mostly.

As for the job on the other end, Claimant stated:
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You took the slabs, steadied the logs as they came out and threw the scrap
off, you know, had to make sure the edger was clear because the edging
strips would come out, sometimes they wouldn’t always go down right.  A lot
of attention.  And it was physical.  You had to pick up the slabs and throw
them off, you know, make sure, you know, sometimes they would come, the
logs, the boards, or the cants, would come out, get crossways on the off-feed
deck, went to the chain, you’d have to watch that.  You had to watch a lot of
things that could go wrong.  Slabs would get caught up inside of the
machine; you had to watch for that and if it did get tangled up, of course, that
would happen, but you had to clear it out [from the inside of the saw].

The pieces he manipulated and removed from the saw weighed 50 pounds each on

average.  While they were “very heavy” on the front end, they were not dead-lifted; they

were on chains and were manipulated with a foot pedal.

According to Claimant, he underwent an FCE.  He stated that no one followed up

with him thereafter to see how the evaluation affected his pain levels.  But he maintained

that the FCE adversely him for about three days.  The evaluation, discussed above,

showed that he could work at the Medium level.  His deposition testimony was that he

might be able to perform a light-duty job if he did not have to perform any heavy lifting and

could sit or stand as he pleased.  Regardless, he did not feel that he could return to any

job he has held in the past.  It was his belief that if he did not have the problem with his

right leg, he could go back to sawmill work.

Claimant testified that his condition improved during the 18-month period after his

injury.  Since then, however, his condition has remained the same.  He elaborated:

It took a long time for it to get muscles working again and, you know, the
pain it’s about the same.  Kind of hard to describe that.  Just live with it.  But
it did seem, it took time for things to king of adjust.  My foot’s shaped
different.  Everything got twisted.  It never did come back.  I mean, my big
toe sticks out, I’ve gotten a little flatfooted, it’s spread out, out front, so it’s.
You know, it took time to adjust.
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Later in his testimony, however, Claimant stated that his condition did not level out until

three years after the accident.

Observation of the right lower extremity by myself showed that the toes on that foot

are splayed out more widely than they are on the left foot.  Claimant estimated that the

adjustment period was about three years in length.  To help with the leg pain that he

described above, he elevates his leg.  He felt that he would have to do this in a job

situation.  If Claimant cooks, his leg “starts to hurt and it gets aggravating.”  He explained

this phrasing by stating that while he has ever-present pain, it worsens with standing.

Because of his condition, Claimant has to hire people to perform chores at his

house.  While he can still climb ladders, he cannot stand on the rungs because doing so

causes more pain.  He can no longer mow.  While he is still capable of cleaning his house,

he does so at a slower pace than before.  Claimant cleans for about an hour, and then has

to elevate his foot for at least 15 to 20 minutes.  Even with this alternation in working and

sitting, he is in increased pain by the end of the day.  The pain has affected his sleep, and

is very distracting.  He felt that this would affect his ability to do a job that required

concentration, such as being a surveyor.  The pain causes him to feel depressed.  His

testimony was that walking makes the pain worse.  Regardless, he tries to walk at least an

hour each day; and he stated that this activity helps his circulation. Prior to treating with

Dr. Ackerman, he became dependant on narcotics.  At that time, he tested positive for

marijuana.  Claimant estimated that he is only productive for about three hours each day;

and at most for only about one hour at a stretch, when he stands/walks.  He is considering

selling his some of his property because he is unable to keep it up; he has previously sold
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ten acres of it.  Timber is located on his property; and he has contracted to sell some of

it in the past.

Claimant admitted that after Dr. Nguyen released him from treatment in November

2007, he did not apply for work anywhere.  He can drive; and while he stated that driving

for long distances causes him pain, he admitted that he has driven from Arkansas to

Pennsylvania a couple of times.  He is receiving Social Security disability benefits, and is

eligible for Medicare.  When asked if he is interested in returning to work, Claimant

responded:

I, as far as I think about the one I want to try, I think about is doing
something with real estate.  I don’t know yet.  Everything’s strange right now
or up in the air and all that, but eventually maybe someday I’d like to do
something with real estate somehow, but, like I said, I do think about it, kind
of daydream about it, but that’s as far as it goes right now.

He stated that it would be “tricky” and “very difficult” for him to be involved in real estate

sales because of the physical and mental requirements of that line of work.  But he felt that

he could simply invest his money in developments and have someone else manage them.

But he acknowledge that this would not be practical.

Sarah Moore conducted a vocational rehabilitation evaluation of Claimant on

February 28, 2012.  It reads in pertinent part:

Vocational Analysis:  Mr. Zinn is a fifty-one-year-old male with a high
school education and a semi-skilled employment history.  Age fifty-one is
considered advanced age and significantly affects an individual’s ability to
engage in substantial employment and/or re-training unless the individual
can return to past relevant work.  Although the FCE indicates that Mr. Zinn
can return to a full range of medium work, he is limited by pain which is not
considered in the FCE.  By self-report, his pain becomes intolerable with
standing and/or walking any significant period of time and he cannot sit for
extended periods of time without elevating his right lower extremity.  He
cannot return to any past relevant work because of his limitations and does
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not have skills that will transfer to other occupations that can be performed
with his limitations.

Conclusions:  It is my opinion that Mr. Zinn is unable to sustain competitive
employment based on the limitations imposed by his pain and his residual
functional capacity as discussed above.  This opinion is based upon
information available to date and is subject to change if further information
becomes available or his status changes significantly.

In relating Claimant’s career history, Ms. Moore does not reference his work either as a

surveyor or as a licensed real estate agent.

During Dr. Ackerman’s deposition, the follow exchange took place:

Q. Do you believe that Greg is going to be unable to be any laborer, any
type of labor job from this point forward knowing what you knew about
Greg at this point?

A. What I know is that based on his functional capacity evaluation, he
won’t be a laborer.  I think his classification was the Medium
classification for work.  So in other words, he’s not going to be lifting
over 50 pounds repetitively, et cetera.  So with him it’s more–it’s not
sedentary by light lifting.

I credit this testimony.  In addition, I credit the FCE findings that Claimant is able

to work in the Medium category.  I cannot credit Ms. Moore’s findings because she

apparently did not take into consideration two previous lines of work in which Claimant had

been engaged that would long exceed the limitations of the evaluation’s findings:  real

estate sales and surveying–at least the type performed on fairly level ground at

construction sites.  I cannot credit Claimant’s testimony that there are no previous jobs he

has held to which he could conceivably return.  I note that his testimony that he walks at

least an hour each day is corroborated by his medical records.  He can still drive.
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Based upon my review of all the evidence, including extensive documentation and

testimony from the witnesses, I find that Claimant has not proven by a preponderance of

the evidence that he is permanently and totally disabled.

B. When did Claimant reach the end of his healing period?

Because I have found that Claimant has not established that he is permanently and

totally disabled, this issue is moot and will not be addressed.

C. Whether Second Injury Fund liability exists under this claim.

The above finding concerning permanent and total disability renders this issue moot

as well.

D. What was Claimant’s average weekly wage?

Claimant has contended that his average weekly wage for the time period pertinent

to this claim was $415.00.  The other parties were unable to concur in this, so the valuation

of his average weekly wage was added as an issue.

Arkansas Code Annotated § 11-9-705(a)(3) (Supp. 2011) provides that “[w]hen

deciding any issue, administrative law judges . . . shall determine, on the basis of the

record as a whole, whether they party having the burden of proof on the issue has

established it by a preponderance of the evidence.”

In determining the average weekly wage of a claimant, Ark. Code Ann. § 11-9-518

(Repl. 2002) gives the following guidance:

(a)(1) Compensation shall be computed on the average weekly wage
earned by the employee under the contract of hire in force at the time
of accident and in no case shall be computed on less than a full-time
workweek in the employment.
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2. Where the injured employee was working on a piece basis, the
average weekly wage shall be determined by dividing the earnings of
the employee by the number of hours required to earn the wages
during the period not to exceed fifty-two (52) weeks preceding the
week in which the accident occurred and by multiplying this hourly
wage by the number of hours in a full-time workweek in the
employment.

2. Overtime earnings are to be added to the regular weekly wages and
shall be computed by dividing the overtime earnings by the number
of weeks worked by the employee in the same employment under the
contract of hire in force at the time of the accident, not to exceed a
period of fifty-two (52) weeks preceding the accident.

3. If, because of exceptional circumstances, the average weekly wage
cannot be fairly and justly determined by the above formulas, the
commission may determine the average weekly wage by a method
that is just and fair to all parties concerned.

The term “wages” is defined in Ark. Code Ann. § 11-9-102(19) (Supp. 2011) in pertinent

part as follows:

“Wages” means the money rate at which the services rendered is
recompensed under the contract of hire in force at the time of the accident
including the reasonable value of board, rent, housing, lodging, or similar
advantage received from the employer . . . .

Claimant testified that he was a full-time employee at Branscum throughout his

tenure there, but his hours each week varied.  I have also reviewed the Form AR-W in

evidence.  The records reflect that in the 52 weeks preceding his injury, he initially earned

$8.50 an hour; but this changed to $8.75 during that period.  Also during that period, he

worked 40 or more hours during 22 of those weeks.  The evidence shows that Claimant

was required to work 40 hours or more each week if work was available.  Thus, the

application of § 11-9-518(a)(1) is called for here, and shows that his 40-hour gross wage

of $350.00 should go into the average weekly wage calculation.
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As for his overtime, I find from Claimant’s wage records that he earned $1,153.39

over the 52 weeks he worked in the year prior to his injury.  Under § 11-9-518(b), I find that

this results in $22.18 being added to the $350.00 discussed above for an average weekly

wage of $372.18.  I find that the evidence preponderates that this figure was his average

weekly wage.

G. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Since Claimant has not proven herein his entitlement to any

additional indemnity benefits herein, he has not shown that his attorney should be awarded

a controverted fee under Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION

In accordance with the findings of fact and conclusions of law set out above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


