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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G007766

DAN YANCY, 
EMPLOYEE CLAIMANT

KOPPERS, INC., 
EMPLOYER                                               RESPONDENT 

ACE/ESIS
INSURANCE CARRIER/TPA                                  RESPONDENT 

                 OPINION FILED JULY 5, 2012                 
            
A hearing was held before Administrative Law Judge Chandra Hicks, 
in Little Rock, Pulaski County, Arkansas.

The claimant was represented by the Honorable James W. Stanley,  
Attorney at Law, Little Rock, Arkansas. 

Respondents were represented by The Honorable Frank B. Newell,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on May 30,

2012, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on March 5, 2012.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing.

The following stipulations are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including August 20, 2010.

3.  The claimant sustained compensable injuries to his

neck(transverse process fracture), and shoulder(adhesive

capsulitis).

4.  The claimant’s compensations rates are $562 and $422.

5.  The claimant reached the end of his healing period for

his neck injury on March 28, 2011.  He reached the end of his

healing period for his shoulder injury on November 18, 2011.  

6.  The claimant was assigned a 4% anatomical impairment

rating for his transverse process fracture injury, and an 8%

rating for his shoulder injury.  Both of these ratings have been

accepted by the respondents.

7.  This claim for additional benefits has been controverted

in its entirety.

8.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.      

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Temporary total disability for the neck and right shoulder

from July 29, 2011, until November 18, 2011. 

     2.  Wage-loss disability.
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     3.  Additional medical treatment, in the form of unpaid 

medical bills of record only.

     4.  Attorney’s fee.

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filing. Said contentions are hereby

incorporated herein by reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of May 30, 2012, and the documents contained

therein.  The claimant’s Deposition has also been made a part of

the record. It is retained in the Commission’s file.  The 

respondents’ E-mail of July 2, 2012, has also been made a part of

the record.  It has been blue-backed and marked as Commission’s

Exhibit No. 2.    

     The following witnesses testified at the hearing: the 

claimant and Mesha Yancy.

                           DISCUSSION

      At the time of the hearing, the claimant was forty-four years

old. The claimant worked for Koppers some eight years, as a

locomotive brakeman.  He is a high school graduate.  

     The claimant admitted he sustained compensable injuries to his

neck and left shoulder.  He began treating with Dr. William Hefley

in July of 2011, after obtaining a Change of Physician Order to do

so.   The claimant testified that Dr. Hefley released him from his

care in November of 2011.   

     According to the claimant, Dr. Hefley referred him to 



4

physical therapy treatment for his shoulder injury.  The claimant

admitted that Claimant’s Exhibit No. 1, reflects the prescription

medications that he has been taking for his shoulder.  He agreed

that these medications were prescribed by Dr. Garlapati.  The

claimant also further explained that he has been taking the

medications listed in this exhibit for his head, neck and shoulder

pain, and his inability to sleep.  

     With respect to his shoulder, the claimant stated that since

his release by Dr. Hefley, he has continued to have problems with

his right shoulder.  According to the claimant, he is unable to use

his shoulder.  He testified that the heaviest weight he is able to

pick up is around twenty to twenty-five pounds.  However, the

claimant denied any difficulty with grasping and pulling things.

The claimant denied any other treatment for his shoulder, beyond

medications and physical therapy treatment.  

     The claimant essentially testified that he continues with 

neck pain that hurts at times, to his right side. Upon being

questioned as to whether the combination of his difficulties and

disabilities has caused him to change his lifestyle, the claimant

stated that it has.  According to the claimant, his right side is

weak, and because he is right-handed, he is unable to do much with

his right hand.  The claimant maintains that he is unable to drive

because he stays too dizzy.  He testified that he is unable to cut

his grass, do any cleaning, work on his vehicles, and help other
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people.  

     According to the claimant, since his release from treatment

in November of 2011, by Dr. Hefley, he has been treating with Dr.

Garlapati.  The claimant testified that Dr. Garlapati gave him a

balance test not too long ago.  

      The claimant denied having returned to work for Koppers after

his injury in August of 2010.  He testified that he attempted to

return to work for Koppers in the spring of 2011, after being

assessed a disability rating for his neck.  The claimant testified

that he talked to Mr. Maxie about returning to work, but was told

they did not have anything for him because he has too many

restrictions. 

     He admitted that he has not tried to find any other 

alternative work at some other place of employment since being

released by Dr. Hefley.  The claimant denied any specialized skills

beyond that of railroad brakeman that he might be able to use in

another job.  The claimant does not have any vocational technical

school training.  Nor has the claimant ever served in the military.

He stated that he is not aware of any jobs that he could do given

the limitations placed on him by his doctors.  The claimant has

filed for Social Security Disability. As of the date of the

hearing, this claim was pending.  

     Upon further questioning, the claimant essentially testified

that since his injury of August 2010, his overall health has been
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poor.  He agreed that he has difficulty walking any distance.  The

claimant verified that he walks with the assistance of a cane.  The

claimant denied that he is able to walk any distance without any

difficulty.  Around the house, the claimant testified that he is

able to take out the trash, and do the dishes.  

     On cross examination, the claimant admitted that he did  

recall having his deposition taken on August 8, 2011.  In addition,

he stated that he did not recall being questioned about any dizzy

spells at that time.  The claimant denied ever having dizzy spells

before his accident.  

     Upon being presented with a medical record from May 13, 2008,

which indicated the claimant sought medical attention due to

dizziness for a few months, he did not recall the incident.  He

further denied being dizzy for months, in 2008.  The claimant did

not recall ever having any prior right shoulder, right arm, or leg

problems.          

    The claimant admitted to taking medication for high blood

pressure, diabetes, and elevated cholesterol.  He admitted that he

takes hydrocodone for pain on his right side.  The claimant did

recall testifying during his deposition that his medication did

nothing for his pain.  According to the claimant, during his

deposition, he stated that the hydrocodone takes the edge off his

pain. 

     He admitted to undergoing two functional capacity 
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evaluations, which were performed by two different people.  It

appears that the claimant did recall the fact that both of those

test results were unreliable.  Specifically, the claimant

testified:

Q And both of the examiners reported that you didn't pass
the reliability part of the testing, do you remember that?

A All I remember, he said that my right side was from nerve
damage, so I told them that I took the test and I ain’t had no
nerve damage is what the doctor had told me.  But now, he
said, well, we can see your right side ain't going to come
back.  I remember that.

     The claimant verified that he stays home most of the time 

now. He spends a lot of time watching television. He watches

Bonanza, Gunsmoke, and Rifleman.  The claimant also watches some TV

evangelists on television in the morning when he gets up.        

     Upon being questioned by the Commission, the claimant could

not recall the restrictions placed on him by his doctor.  He also

testified that he is having problems with his memory.  With respect

to the things that kept him from working up until November 18, 2011

(the date that he reached healing period), the claimant testified

that dizziness, and right-sided weakness. He denied having any of

these symptoms, prior to hitting his head on a forklift during his

compensable incident.

     Mesha Yancy was called as a witness on behalf of the claimant.

Mrs. Yancy is the claimant’s wife.  She denied that prior to

August 20, 2010, her husband had any difficulty doing his job as a

brakeman at Koppers.  Mrs. Yancy also denied that the claimant had
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any medical issues with regard to his neck or right shoulder prior

to that date.  She testified that since his injury, the claimant is

a totally different person.  According to Mrs. Yancy, the claimant

is unable to any play sports, or play with his grandchildren.  Mrs.

Yancy also testified that the claimant is unable to drive. 

     She stated that the medications listed in Claimant’s Exhibit

1, have not been paid by Injured Worker Pharmacy (IWP).  She also

denied that these bills have been paid.  She testified that the

claimant’s doctor gave him sleeping pills because he was not

sleeping very well during the night.

     The claimant’s Deposition was taken on August 8, 2011.  He 

stated that he graduated from Jacksonville High School. The

claimant verified that he was a good student.  However, he 

maintains that he now has difficulty reading because he gets dizzy

and sometimes has blurred vision.  

     He denied ever being dizzy before his accident.  The claimant

verified that as of the date of his deposition, he was having real

strong dizzy spells.  The claimant denied reading anything, except

the Bible.  

     The claimant stated that he began working for Koppers in 2003.

Prior to that, he worked for an electric company, Woodrow Electric.

He worked for them installing power lines, and shutting off meters,

The claimant worked there for about a year and a half, before being

laid off.  Before going to work for Woodrow Electric, the claimant
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worked at Arkansas Electric.  He worked there for some two or three

years.  The claimant performed job duties as a padmount technician,

rebuilding padmounts.  He left his employment at Arkansas Electric

to work full-time in the ministry as a pastor.  Under further

questioning, the claimant testified that while working at Arkansas

Electric, he worked as a leadman, and supervised three or four

people.               

     According to the claimant, Dr. Bay has been his primary care

physician for several years.  The claimant admitted that he takes

medications for his compensable injury. These are prescribed by Dr.

Garlapati.  The claimant testified that he takes hydrocodone about

twice a day for pain.  According to the claimant, he has pain down

his neck, back, shoulder, arm, leg, and down into his foot. He

testified that he takes the amitriptyline once at night.  The

claimant stated that he takes Gabapentin, three times a day.

     The claimant denied having any weakness on the right side of

his body prior to his compensable injury.  He further denied any

prior neck problems or odd sensations in his right arm or leg.  Nor

has he ever seen a specialist, such as a neurosurgeon or orthopedic

surgeon. The claimant has never had any previous workers’

compensation claims.  

     Upon being asked who pays for the medications that Dr. 

Garlapati prescribes for him, the claimant testified:

A.   That company there, I guess.
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Q.   IWP?

A.   Uh-hun.

Q.   So you’re not writing a check –

A.   No, sir.

     He admitted that the prescription drugs from IWP are 

delivered to his house.  The claimant testified that he went back

to his family doctor because his condition was getting worse.

According to the claimant, Dr. Bay recommended Dr. Garlapati.    

     The medical evidence demonstrates that on November 7, 2006, 

the claimant complained of dizziness to Dr. Keven Bay. 

    On May 13, 2008, the claimant sought treatment from the

emergency room department at  Baptist Health Medical Center, in

North Little Rock, due to complaints of dizziness and weakness,

with a duration of two months.       

     Just five days prior to his compensable incident, on August

15, 2010, the claimant again sought emergency care from Baptist

Health Medical Center.  At that time, the claimant stated that he

had been having some problems with his blood pressure being high at

home.  He reported symptoms of his head spinning, a little numbness

and tingling of the right face.  The claimant stated that he had

not seen his doctor in a year.  According to this medical report,

the claimant had been calling for his medicines.  At home, the

claimant had been getting blood pressure readings of 180/100.  Dr.

Shawn Bogle assessed the claimant with “1.  Hypertensive crisis.
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2. Anemia.”

    The claimant was seen by Dr. Bay on August 16, 2010.  He

reported complaints of high blood pressure.  Dr. Bay assessed the

claimant with “hypertension and uncontrolled diabetes.”

    On August 20, 2010, the claimant sought emergency medical

treatment from Baptist Health due to his admittedly compensable

work-related injury.  The claimant underwent a urine drug screen,

which was negative for alcohol, PCP, THC, opiates, and other

substances. Dr. Jeffery Kirchner wrote:

Chief compliant: Head injury

History of present illness:
This is a 42-year-old black male who was evidently on a four-
wheeler at his work.  He was rounding a corner and a lift
truck was there which he struck the truck and evidently hit
his head on a lift truck.  He was found unconscious.  History
from worker says he usually wears a hard hat and evidently had
earmuffs on.  The earmuffs were torn up at the scene.  He was
brought in by Emergency Medial Services on a spine board but
no cervical collar was applied as they said he had a fat neck.
The claimant is unconscious here.

                              *****

Assessment and Plan
1.  Closed head injury.
2.  History of hypertension.
3.  Diabetes. 

    
     A CT scan of the cervical spine was performed on August 20,

2010, with an impression of:

1.  There is nondisplaced fracture of the left transverse
process of C7.  This is oblique and does not appear to extend
into transverse foramen.
2.   There is a fracture along the tip of the left transverse
process of T1 which is nondisplaced.
3.  No other fracture and no subluxation is seen.
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4.  Mild to moderate anterior osteophytes are noted at C4-5.
 
     There are extensive medical reports of the claimant’s 

treatment at Baptist Health Rehab for rehabilitation management of

a closed head/traumatic brain injury. It appears the claimant

underwent rehabilitation there from August 27, 2010, through

September 8, 2010.  

     On October 4, 2010, the claimant underwent another CT scan of

the cervical spine, without contrast, with the following

impression:

Negative MRI of the cervical spine.  Previously denoted subtle
fractures of the left traverse process of C7 and T1 are not
clearly demonstrated.  There is no evidence of any nerve root
sleeve avulsion injury on this exam.  

     The claimant underwent initial evaluation at Baptist Health 

for a complaint of right shoulder pain, on October 18, 2010.  He

reported that his pain began on August 20, 2010, after he was hit

by a forklift.  At that time, the claimant reported that his pain

had become worse over the last several weeks.  The claimant

underwent physical therapy treatment for his right shoulder,

without any improvement.  Therefore, Dr. Vestal Smith ordered an

MRI.

    An MRI of the right shoulder was performed on November 24,

2010, without contrast:

CONCLUSION:
1.  Mild Adhesive capsulitis.
2.  Mild-moderate interstitial tendinopathy of supraspinatus
with a 2cm in width and 0.4mm in length rim-rent tear at the
footplate.
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3.  A posterosuperior labral tear with no paralabral cyst,
probably chronic activity related.  
4.  Mild subscapularis tendinopathy. No tear.

     The claimant underwent evaluation by Dr. Jason G. Stewart 

on December 8, 2010 due to a chief complaint of right shoulder and

arm pain and weakness and altered sensation radiating from the neck

all the way down to the fingers on the right.  Dr. Stewart

recommended for the time being observation of the claimant’s right

shoulder.     

   On February 3, 2011, the claimant underwent a functional

capacity evaluation at Functional Testing Centers, Incorporated.

The results of this evaluation indicated that the claimant gave an

unreliable effort, with thirty-five of fifty-nine consistency

measures within expected limits.  Overall, the claimant 

demonstrated the ability to perform work in at least the light

classification of work as defined by the US Dept. of Labor’s

guidelines over the course of a normal workday with limitations as

noted above.  

     Dr. Smith released the claimant to return light duty work on

March 9, 2011.  At that time, Dr. Smith assessed the claimant with

a 4% impairment to the whole person secondary to the transverse

process fracture.  In addition, Dr. Smith released the claimant to

light duty physical demand job, as outlined in his functional

capacity evaluation.      

   Per a Return to Work Evaluation Summary Form, Dr. Smith
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directed the claimant on March 28, 2011(the form is dated March 9,

2011), not to ever do any climbing, crawling, or operate a mobile

equipment. 

     On April 22, 2011, the claimant underwent evaluation by Dr.

Bucthaiah Garlapati for pain in the cervical region radiating down

his right lower extremity, as well as pain in the lumbar region

radiating down his right lower extremity and also pain in the

trunk, mostly on the right side.  According to these notes, the

claimant was referred to Dr. Garlapati by Dr. Bay.  Dr. Garlapati

gave the claimant a prescription for gabapentin, Norco,

amitriptyline, and also lidocaine cream 5% to apply locally.

     The claimant underwent a second functional capacity 

evaluation on June 14, 2011.  The results of this evaluation

indicated that the claimant gave an unreliable effort, with forty-

two of fifty-four consistency measures within expected limits.   

Overall, the claimant demonstrated the ability to perform work at

least in the sedentary classification of work as defined by the US

Dept. of Labor’s guideline over the course of a normal workday with

limitations as noted above.  His true functional demand level

remains unknown due to an unreliable effort on his behalf.   

     Dr. Garlapati continued to treat the claimant.  On June 17,

2011, he noted that the claimant had been to physical therapy

treatment, but it had not been helpful.  Dr. Garlapati continued

the claimant’s other medications, and gave him a prescription for



15

Lidoderm cream 4% to be applied locally.    

     On July 29, 2011, the claimant presented at the pain center

with a chief complaint of right shoulder pain, and right side of

the body problems.  Dr. William Hefley reported, in pertinent part:

HISTORY OF PRESENT ILLNESS:

He was on the job on August 20,2010, driving a four-wheeler
when he was injured.  He was wearing a helmet.  He was moving
in straight line.  He passed through an intersection and a
forklift came through a blind spot and ran into the side of
his head.  He was thrown from the four-wheeler.  He was
knocked unconsciousness and was unconscious for about 3 days.
He was in the intensive care unit at Baptist for about a week.
The blow was to the left side of head.  Since then he had
weakness in the right side of his body.  He also has numbness
and tinging in the right side of his body.  He has seen
multiple physicians.  He was in the hospital a total of 14
days.  He has not had surgery on the right shoulder.

                               ******

MRI RIGHT SHOULDER: He has adhesive capsulitis, supraspinatus
tendinopathy, posterior SLAP lesion, subcapularis  

     tendinopathy.

SUPPLEMENTAL DIAGNOSIS: Synovitis, right.

IMPRESSION:
1.  Status post traumatic brain injury with weakness, loss of
coordination and dysesthesias on the entire right side of
body.
2.  Right shoulder adhesive capsulitis.  He may have a
posterior SLAP (superior labrum anterior and posterior) tear,
some impingement, and acromioclavicular degenerative joint
disease.

Dr. Hefley recommended injections of the right shoulder, physical

therapy treatment, and home capsular stretching program.     

     On August 10, 2011 the claimant returned to Dr. Garlapati for

follow-up visit for complaints of pain basically on the entire



16

right side of his body.  At that time, the claimant reported that

he was working with Dr. Hefley on his shoulder issues.  The

claimant stated that his current medications were controlling his

pain. Therefore, the claimant did not need refills on his pain

medications.

      Dr. Hefley assessed the claimant with “C/5 radiculopathy and

right-sided carpal tunnel on September 26, 2011.  Further review of

the medical evidence demonstrates that the claimant continued to

treat with Dr. Garlapati for chronic pain, and he was followed by

Dr. Hefley for his “right shoulder adhesive capsulitis.”  

     The claimant underwent evaluation by Dr. Brad Thomas on 

November 16, 2011 due to a chief complaint of right-sided body

pain.  After conducting a physical examination of the claimant, and

reviewing MRI, EMG, and FCE studies, Dr. Thomas opined:

Assessment and Plan: At this point, based on the MRI, I do not
see any cervical surgery to do for this patient’s right-sided
pain.  I recommend a release to physical therapy for this
patient.  His accident was over a year ago, unfortunately, he
has right-sided pain, but in my opinion it is not surgical in
nature.  The MRI of his neck showed no obstructive lesions.
I am going to release him from my care at this point and place
him at MMI in regards to a surgical perspective.

     Next, on November 18, 2011, the claimant returned to Dr. 

Hefley for a follow-up visit.  At that time, the claimant was still

having pain and stiffness in his right shoulder.  However, Dr.

Hefley assessed the claimant with an 8% impairment rating for his

right shoulder injury.  In addition, Dr. Hefley stated, in relevant

part:
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IMPRESSION:
1. He is 1+ years post four-wheeler accident at work
postraumatic adhesive capsulitis in the right shoulder.
2.  Status post closed head injury with weakness, 

     dysesthesias, and lack of coordination of the right side 
     of his body.

PLAN:
1.  I do not think surgery is the answer for him.
2.  I recommend to him that he continue a capsular stretching
program at home swinging a weight and other activities.  I
went over that with him.
3.  He will complete his course of physical therapy and then
progress to home exercise program.
4.  For the shoulder he is at MMI, as below. 

     On December 14, 2011, Dr. Hefley wrote:

To Whom It May Concern:

This letter is to certify that my patient, Mr. Dan Yancy,
sustained an occupational injury to his right shoulder which
has resulted in a permanent impairment to the shoulder which
in, my medical opinion, precludes him from returning to his
previous job duty as a railroad brakeman.  Because of this, he
should be considered for vocational rehabilitation. 

    The claimant saw Dr. Garlarpati on December 20, 2011, for a

follow-up visit.  He gave the claimant refills on his Neurontin,

Norco, amitriptyline, and lidocaine cream.  

     On February 17, 2012, Dr. Garlapati’s nurse, Kim Stuckey, saw

the claimant for follow-up of complaints of chronic right-sided

body pain.  At that time, the claimant reported that he developed

dizziness approximately three days ago, and he reported that he

fell that morning back into a chair.  The claimant was given

refills on his prescription medications.

     The claimant introduced into evidence a list of medications

that were prescribed by Dr. Garlapati, in the amount of $2,367.85.
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The claimant received prescriptions for these medications from May

9, 2011 through January 13, 2012.  These medications included, LMX

5 5% cream, amitriptyline, Gabapentin, and hydrocodone.

A.  Temporary Total Disability

     The claimant contends that he is entitled to temporary total

disability treatment for his compensable shoulder and neck injuries

from July 29, 2011, until November 18, 2011.  

    An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the time

that he is within his healing period and totally incapacitated to

earn wages.  Arkansas State Highway and Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981). 

      Based on the evidence presented in this case, I find that the

claimant has remained within his healing period and suffered a

total incapacity to earn wages beginning on July 29, 2011, and

continuing through and until November 18, 2011.  As a result, I

further find that the claimant proved by a preponderance of the

evidence his entitlement to temporary total disability compensation

for the aforementioned period of time.

     In the present matter, the parties stipulated that the 

claimant sustained compensable injuries to his neck in the form of

“a transverse process fracture,” and to his shoulder in the form of

“adhesive capsulitis.”  The evidence demonstrates that on March 9,

2011, Dr. Smith pronounced the claimant to be at MMI for his

“transverse process fracture,” and assessed him with a 4%
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impairment to the whole person for said injury.  At that time, Dr.

Smith also released the claimant to light duty work.  On March 28,

2011, Dr. Smith directed the claimant to never do any crawling or

climbing.  He also directed the claimant to never operate mobile

equipment. Since this time, no doctor has removed these

restrictions.  The parties stipulated that the claimant reached the

end of his healing period for his neck injury on March 28, 2011. 

     However, the claimant began treating with Dr. Hefley for his

right shoulder injury on July 29, 2011.  Dr. Hefley treated the

claimant conservatively with physical therapy and injections.  The

claimant also received a medication regimen from Dr. Garlapati for

treatment of his compensable injuries. 

     Here, the claimant essentially testified that given the 

restrictions placed on him, he is unable to perform his job with

the respondent-employer, as a locomotive brakeman.  He also

testified that with these restrictions, he is unable to perform any

of his prior work, which includes primarily, job duties at

Arkansas Electric and Woodrow Electric.  His testimony demonstrates

he was advised by management that they do not have any work within

his physical restrictions.   

     A claimant who has been released to light-duty work but has

not returned to work may be entitled to temporary total disability

benefits where insufficient evidence exists that the claimant has

the capacity to earn the same or any part of the wages he was

receiving at the time of the injury.  Sanyo Mfg. Corp. v. Leisure,

12 Ark. App. 274, 675 S.W. 2d 841 (1984).
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    The parties stipulated the claimant reached the end of his

healing period for his shoulder injury on November 18, 2011.

Temporary total disability cannot be awarded after the claimant has

reached the end of his healing period.

     Therefore, in summary, based on the testimony elicited at the

hearing, the documentary evidence of record, and all of the

foregoing, I thus find that the claimant proved entitlement to

temporary total disability, from July 29, 2011, through November

18, 2011.   

B.  Unpaid Medicals for Prescription Drugs

     In the present matter the claimant contends that he is 

entitled to additional medication treatment from Dr. Garlapati,  in

the form of the prescription medications of record, namely, LMX 5

5% cream, amitriptyline, Gabapentin, and hydrocodone.   

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999). 

   The respondents contend in the present matter that Dr.

Garlapati's treatment was not authorized.  However, the respondents

have not presented any evidence whatsoever demonstrating that the

claimant knew the change of physician rules, and that he could not

seek "unauthorized" treatment from Dr. Garlapati.  Hence, there is

no evidence of record that the claimant received the change-of-
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physician rules with regard to his August 20, 2010, injuries. 

Therefore, I find the claimant's treatment with Dr. Garlapati was

not unauthorized pursuant to the statutory change of physician

rules.  

    Next, respondents contend that the claimant does not have a

cervical or shoulder injury requiring that he takes heavy narcotics

four times daily, and he has no nerve damage.  Hence, they further

contend that these prescriptions are not reasonably necessary care

for the claimant’s compensable injuries.

     The claimant credibly testified that prior to his work injury

of August 20, 2010, he had never experienced any problems with neck

or shoulder.  In addition, the claimant’s testimony and the medical

evidence demonstrate that the claimant consistently complained of

neck and shoulder pain after his compensable ATV accident.  His

testimony demonstrates that these medications take the edge off of

his pain.

     Considering the persistent nature of the claimant’s pain and

symptoms since his compensable incident, that the claimant had no

previous complaints of pain of the neck or shoulder prior to his

injury, that there was no independent intervening cause, and

because the claimant sustained an acute injury to the shoulder, the

in form of an “adhesive capsulitis,” for which only conservative

treatment has been provided, I find these prescription medications

to be reasonably necessary treatment for his compensable injuries

of August 20, 2010.

     I think it is noteworthy that Dr. Hefley opined on July 29,
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2011, that the MRI of the right shoulder also showed that the

claimant might have “a posterior SLAP tear.”          

     While I recognize that the parties have stipulated the 

claimant is at maximum medical improvement for his neck and

shoulder, it is well-settled that a claimant may be entitled to

ongoing medical treatment after the healing period has ended, if

the medical treatment is geared toward management of the claimant’s

injury.  Patchell v. Wal-Mart Stores, Inc., 86 Ark App. 230, 184

S.W. 3d 31 (2004).  

C.  Wage-loss Disability   

    The wage-loss factor is the extent to which a compensable

injury has affected the claimant’s ability to earn a livelihood.

Whitlatch v. Southland Land &Dev., 84 Ark. App. 399, 141 S.W. 3d

916 (2004). When considering claims for permanent partial

disability benefits in excess of the employee's percentage of

permanent physical impairment, the Commission may take into

account, in addition to the percentage of permanent physical

impairment, such factors as the employee's age, education, work

experience, and other matters reasonably expected to affect his

future earning capacity.  Ark. Code Ann. § 11-9-522(b)(1)(Repl.

2002).  

     In considering factors that may affect an employee's future

earning capacity, the appellate court considers the claimant's

motivation to return to work, since a lack of interest or a

negative attitude impedes an assessment of the claimant's loss of
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earning capacity.  Ellison v. Therma Tru, 71 Ark. App. 410, 30

S.W.3d 769 (2000). 

     The parties stipulated that the claimant sustained 

compensable injuries to his neck and shoulder on August 20, 2010.

The evidence demonstrates that the claimant sustained these injures

as a result of him being struck by a forklift truck while riding an

ATV, in the workplace.  The claimant also received treatment for a

closed-head injury as a result of this accident.  However, any

injuries that the claimant may have received to his head is not

subject to the case at bar, at this time.  

     Nonetheless, although the claimant has treated with several

physicians as a result of his compensable incident of August 20,

2010, the claimant has treated primarily with Drs. Smith and Hefley

for his compensable neck and shoulder injuries.

      The parties stipulated that the claimant compensable a injury

to his neck, in the form of, “a transverse process fracture,” and

a shoulder injury, in the form of an “adhesive capsulitis.” 

   Here, the claimant underwent physical therapy treatment,

injections, and a medication regimen for shoulder injury.        

     The parties stipulated that the claimant reached maximum 

medical improvement for his neck injury on March 28, 2011.  They

also stipulated that the claimant was assigned a 4% anatomical

impairment rating for his neck injury.  In addition, the parties

stipulated that the claimant reached maximum medical improvement
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for his shoulder injury on November 18, 2011.  They also stipulated

that the claimant was assigned an 8% anatomical impairment rating

for his neck injury.  These permanent anatomical ratings have been

accepted by the respondents.         

     The instant claimant was only forty-four(44) years old as 

of the date of the hearing.  He has a high school education.  The

evidence before me demonstrates that the claimant was a good

student.  He has no specialized skills or training. At the time of

his compensable injury, the claimant had worked for Koppers

approximately eight years.  He worked as a locomotive brakeman. The

claimant’s work would be classified in the heavy category of

physical work demand.   

     The claimant previously worked for Woodrow Electric and 

Arkansas Electric.  He also has prior work experience as a full-

time pastor. 

     The evidence shows that the claimant is able to take out the

trash around his house.  The claimant and his wife’s testimony

demonstrates that he is unable to drive.  However, the evidence

demonstrates that his inability to drive is due to the result of

dizziness and right-sided weakness.  

      Although the claimant attempted to return to work for Koppers

after his release by Dr. Hefley in November of 2011, he was told by

management that they had no work available for him within his

restrictions.  However, the claimant admitted that he has not
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looked for any alternate work within his restrictions.  The 

claimant has applied for Social Security Disability benefits, and

was awaiting a decision on his claim as of the date of the hearing.

Hence, the evidence before me demonstrates that the claimant is not

motivated to find any gainful employment within his physical

limitations.   

     During the hearing, the claimant failed to make eye-contact

with anyone.  He has undergone two FCEs, with unreliable results.

Nonetheless, the results of the first FCE demonstrates that the 

claimant has the ability to work in the light category, and the

result of the most recent FCE demonstrated that could perform at

least sedentary work.  In March of 2011, Dr. Smith opined that the

claimant could return to light duty physical demand work.  However,

he directed the claimant never to operate mobile equipment, or do

any climbing or crawling.  On December 14, 2011, Dr. Hefley opined

that the claimant’s right shoulder injury precluded him from

returning to work as a railroad brakeman.    

     After having taken into account the claimant’s age, high 

school education, total anatomical impairment rating of 12% for his

compensable neck(4%), and shoulder (8)injuries, prior work 

experience, physical restrictions, the expert opinion of Dr.

Hefley, lack of interest in returning to the job market, and other

matters reasonably expected to affect his future earning capacity,

I find that the claimant sustained wage-loss disability, in the
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amount of 27% over, and above his total 12% anatomical impairment

rating.  

   While I realize that there was extensive testimony and

documentary evidence introduced regarding the claimant’s blood

pressure problems, dizziness, and right-sided weakness; however,

these symptoms have not been considered in this matter since no

medical expert opinion or probative evidence has been presented to

support a finding that these conditions are causally connected to

the claimant’s injuries to his neck and shoulder. 

D.  Attorney’s Fee

   Here, the parties stipulated that the respondents have

controverted this claim for additional benefits.  As such, I

therefore find that the claimant’s attorney is entitled to a

controverted attorney’s fee pursuant to Ark. Code Ann. § 11-9-715,

on all indemnity benefits awarded herein to the claimant. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
    jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship 
          existed at all relevant times, including August 20, 2010.

3.  The claimant sustained compensable injuries to his
         neck(transverse process fracture), and shoulder(adhesive
         capsulitis).

4.  The claimant’s compensations rates are $562 and $422.
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5.  The claimant reached the end of healing his period for his
         neck on March 28, 2011.  He reached the end of his 
         healing period for his shoulder on November 18, 2011.  

6.  The claimant was assigned a 4% anatomical impairment
          rating for his transverse process fracture injury, and an
          8% rating for his shoulder injury.  Both of these ratings
         have been accepted by the respondents.

7.  This claim for additional benefits has been controverted
    in its entirety.

8.  All issues not litigated herein are reserved under the
         Arkansas Workers’ Compensation Act.
  
     9.  The claimant proved his entitlement to temporary total  
         disability, from July 29, 2011, through November 18, 
         2011.   

    10.  Dr. Garlapati’s treatment was authorized.  The 
         prescription medications prescribed by him were 
         reasonably necessary treatment for the claimant’s 
         compensable shoulder and neck injuries of August 20, 
         2010.
 
    11.  The claimant sustained 27% wage-loss disability, over and
         above his 12% total anatomical impairment rating for his
         neck(4%), and shoulder(8%)injuries.

    12.  The claimant’s attorney is entitled to a controverted 
    attorney’s fee on the indemnity benefits awarded herein.

  
                              AWARD

    Respondents are directed to pay benefits in accordance the

findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the
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carrier, and one-half by the claimant. 

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS

Administrative Law Judge
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