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STATEMENT OF THE CASE

On June 20, 2012, the above-captioned claim was heard in Conway, Arkansas.  A

prehearing conference took place on April 9, 2012.  A prehearing order entered on that

date pursuant to the conference was admitted without objection as Commission Exhibit 1.

At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  The fourth

and sixth stipulations were amended at the hearing.  This resulted in the following six

stipulations, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/insurance carrier relationship existed on or about

February 28, 2011, at which time Claimant sustained compensable injuries

to his neck, left shoulder, and left elbow.

3. Respondents accepted this claim as compensable and have paid medical

and temporary total disability benefits.

4. Claimant’s average weekly wage of $1,382.00 entitles him to the maximum

compensation rates for 2011–those being $575.00 per week for temporary

total disability benefits and $431.00 per week for permanent partial disability

benefits.

5. On November 29, 2011, Claimant’s treating physician, Dr. James R.

Adametz, deemed him to be at maximum medical improvement and released

him with a ten percent (10%) whole-body anatomical impairment rating.

6. Respondents have accepted the impairment rating, but by agreement and

in an effort to resolve this matter short of litigation, they have not yet paid

any permanent partial disability benefits pursuant thereto.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to wage loss disability benefits.

2. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The respective contentions of the parties read:
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Claimant:

1. Claimant contends that admitted compensable injuries were sustained on

February 28, 2011.

2. Claimant contends entitlement to a determination with respect to the extent

of wage loss disability experienced over and above the admitted impairment.

3. Claimant’s entitlement to in excess of ten percent (10%) impairment has

been controverted for purposes of attorney’s fees.

4. Claimant reserves the right to pursue other benefits to which he may become

entitled to in the future.

Respondents:

1. Respondents contend that all benefits to which the claimant is entitled have

been paid or are being paid at the present time.

2. All related medical expenses have been or are being paid by the

respondents.

3. At this time (and for purposes of possibly settling this claim), the

respondents have (pursuant to the claimant’s request) yet to begin paying

permanent partial disability benefits to the claimant towards the anatomical

impairment rating assigned by Dr. Adametz for the claimant’s compensable

injuries herein.  Nonetheless, the respondents are prepared to commence

the payment of permanent partial disability benefits (to be applied towards

the anatomical impairment rating assigned by Dr. Adametz) to the claimant

upon his request.



Woody - Claim No. G102112 5

4. Claimant is not entitled to any additional benefits.

5. Respondents paid temporary total disability benefits to the claimant until he

reached the end of his healing period on November 29, 2011, which is when

Dr. Adametz deemed him to be at maximum medical improvement and

released him from his care as a result of his February 28, 2011 injuries.

6. Claimant is limited to the anatomical impairment rating assigned by Dr.

Adametz and, thus, is not entitled to any additional benefits herein.

7. In the alternative, if it is determined that the claimant is entitled to additional

benefits, the respondents hereby respectfully request a set-off for all benefits

(if any) paid by the claimant’s health carrier, all short-term and/or long-term

disability benefits received by him, and all unemployment benefits received

by him.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their demeanor, I

hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant has proven by a preponderance of the evidence that he is entitled

to fifteen percent (15%) in wage loss disability benefits over and above the

ten percent (10%) anatomical impairment rating he was assigned for his

compensable cervical injury.

4. Claimant has proven by a preponderance of the evidence that his attorney

is entitled to a controverted attorney’s fee on the wage loss disability

benefits that have been awarded herein, pursuant to Ark. Code Ann. § 11-9-

715 (Repl. 2002).

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his wife, Beverly Woody.

Along with the six-page prehearing order discussed above, the exhibits admitted

into evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of

his medical records, consisting of one index page and 18 numbered pages thereafter; and

Respondents’ Exhibit 1, medical records and documentation from the State of Arkansas

Department of Workforce Services, consisting of one index page and 36 numbered pages

thereafter.

Adjudication

A. Whether Claimant is entitled to wage loss disability benefits.

Claimant has also contended that he has suffered a loss in his earning capacity

over and above his ten percent (10%) whole-body impairment rating.  Respondents have

argued otherwise.
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As the parties stipulated, and the record reflects, the accident of February 28, 2011

resulted in a compensable injury to Claimant’s neck, left shoulder and left elbow.  The neck

and shoulder injuries are unscheduled ones.  Cf. Ark. Code Ann. § 11-9-521 (Repl. 2002).

However, the elbow injury is scheduled.  Id. § 11-9-521(a)(1).  A claimant who has

sustained a scheduled injury is limited to the applicable allowances in § 11-9-521, and

such benefits cannot be increased by considering wage-loss factors.  Federal Compress

& Whse. v. Risper, 55 Ark. App. 300, 935 S.W.2d 279 (1996).  The term “permanent total

disability” is defined in the statute as “inability, because of compensable injury or

occupational disease, to earn any meaningful wages in the same or other employment.”

Ark. Code Ann. § 11-9-519(e)(1) (Repl. 2002).  Claimant, however, has not argued that he

is permanently and totally disabled.  For that reason, I cannot address that matter.  See

Carthan v. School Apparel, Inc., 2006 AWCC 182, Claim No. F410921 (Full Commission

Opinion filed November 28, 2006)(improper for administrative law judge to address issues

sua sponte); Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full

Commission Opinion filed February 23, 2006), rev’d on other grounds, No. CA06-398 (Dec.

6, 2006) (unpublished)(same).

Claimant’s entitlement to wage loss disability benefits based on his neck and

shoulder injuries is controlled by Ark. Code Ann. § 11-9-522(b)(1) (Repl. 2002), which

states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
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employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.  See also Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the

Arkansas Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___

S.W.3d ___, “there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-

9-522(b)(1), when a claimant has been assigned an impairment rating to the body as a

whole, the Commission possesses the authority to increase the rating, and it can find a

claimant totally and permanently disabled based upon wage-loss factors.  Cross v.

Crawford County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

The wage loss factor is the extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232, 58

S.W.3d 848 (2001).  In considering factors that may impact a claimant’s future earning

capacity, the Commission considers his motivation to return to work, because a lack of

interest or a negative attitude impedes the assessment of his loss of earning capacity.  Id.

The Commission may use its own superior knowledge of industrial demands, limitations,

and requirements in conjunction with the evidence to determine wage-loss disability.  Oller

v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  Finally, Ark.

Code Ann. § 11-9-102(4)(F)(ii) (Supp. 2011) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.
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(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Id. § 11-9-102(14) (Supp. 2007).  “Disability” is the

“incapacity because of compensable injury to earn, in the same or any other employment,

the wages which the employee was receiving at the time of the compensable injury.”  Id.

§ 11-9-102(8).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required

to believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The testimony of a claimant is not considered uncontroverted.  Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994).

The evidence adduced at the hearing through the documentary evidence and the

testimony of Claimant and his wife–which I find credible–reflects the following:

Claimant’s wife, Beverly Woody, testified that prior to his work-related injury, he was

working 60 to 100 hours a week.  He was paid time-and-a-half for overtime.  At this time,

he was “strong as a horse and nonstop,” working up to 20 hours a day.  Around their

property, he did a lot of mowing, cut wood for their stove, and worked on their vehicles.
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Since the accident, however, his productivity has been “limited.”  Mrs. Woody

stated:  “He–he physically cannot do what he was able to do, without pain and without

stopping after a few hours . . . [a] few hours of some mowing or–or changing the oil on two

cars, he’s got to come lay on the couch . . . [h]e physically can’t hold up.”  The next day

after engaging in activity, even after he feels better, he is stilling moving more slowly than

usual.  Claimant was prescribed muscle relaxers and anti-inflammatories; but he does not

like to take them.  He takes only over-the-counter pain medication.

Claimant testified that he is 54 years old and a high school graduate.  He has a

valid driver’s license (though not a CDL), and is licensed to ride a motorcycle.  Prior to his

current stint in community college, he attended Harding University “for about two years off

and on.”  He also took three college courses on two other occasions.  Claimant left

Harding because of family obligations.

He has worked in the agriculture field and has held other positions as well. For a

brief time, he worked for United Parcel Service.  In 1982 and 1983, Claimant supervised

a crew in a warehouse.  From 1983 to 1992, he worked in restaurants as a server.  In the

years 1991 to 1995 and from 1997 to 2004, he worked for a contractor for Entergy,

supervising the Conway office and making sure all meters were read.  He made $10.00 per

hour and worked around 50 hours a week.  From 1995 to 1997, he had a sales and

recruiting business.  For two years after leaving Entergy, he owned and ran his own

restaurant, working about 50 hours each week.  Claimant characterized all of the jobs in

his work history as “very physical.”
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In March 2007, Claimant went to work for Respondent Tetra Technologies, Inc.

(“Tetra”), which is in the business of delivering water to gas well sites to be used in

“fracking.”  He started as a field hand and ultimately became an operator.  From January

to March of 2010, he worked for another company that treated fracking water.  He was

hired back at Tetra with a promotion and a raise; he then made $18.00 an hour and was

a coordinator.  Claimant also was paid a per diem and was given use of a company

vehicle.  He described the position as follows:

I was responsible for a particular job.  And I had to basically design the
layout, get a work crew, make sure it was laid out correctly, get all of the
proper equipment to the proper places, and make sure that the job went
smoothly as it was being performed.

The job required extensive physical labor.  Trailers had to be loaded and unloaded.

He had to perform overhead lifting.  Pipes, fittings, and large hoses had to be carried.

These components had to be attached, detached, and maneuvered–bending, lifting,

stooping and pushing were all required as part of Claimant’s position at Tetra.  Because

of the long hours on the job, Claimant often slept in the cab of his truck; and this can be

hard on the neck.  He estimated that in the eight days prior to his injury, he worked about

109 hours.

On February 28, 2011, Claimant was injured on the job.  He described the incident

as follows:

I was operating a pump.  I was the pump operator.  And it was about
5:00–between 5:15 to 5:30 in the morning.  It was still dark outside, and–and
we had had a storm the night before, and our barrier–or barriers that we put
under our pumps had filled with rainwater.  And I was going to attempt to bail
the water.  And I grabbed the bucket and went around this pump with this
bucket, and I had a flashlight, but I put it in my pocket when I grabbed the
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bucket.  And I didn’t see it, because it was–the metal frame that was put
around to hold the barrier where we catch water, there was plastic that was
draped over it.  Well, the wind had blown the plastic off of this metal frame.
And so when I went around this pump to the left, I caught both my feet in this
metal frame.  It was about a foot high, and I tripped . . . .

He first treated with Dr. Gil Johnson, the company doctor, before being referred to

Dr. James Adametz.  Adametz operated on him on May 19, 2011, performing a diskectomy

and a fusion of his cervical spine at C5-6 and C6-7.  He had a fairly quick and successful

recovery thereafter.  On June 24, 2011, he informed Adametz that he was doing well.  As

of July 1, 2011, he was “minimally symptomatic.”  Prior to this procedure, he was suffering

from sharp, severe pain in the center of his back, between his shoulder blades, that

radiated into his left arm.  He underwent conservative treatment, including physical

therapy, without success.  After the operation, Dr. Adametz assigned Claimant a ten

percent (10%) impairment rating.  In addition, he gave Claimant restrictions of no overhead

lifting or lifting of over 20 pounds.  However, he later stated that he did not know if he was

given restrictions on weight.  Also, he at first stated that he was not aware of Adametz ever

lifting the above restrictions; but he later testified that he did not know if they were

intended to  be permanent.

Claimant’s testimony was that with the above restrictions, he would no longer be

able to do the job at Tetra that he had at the time of the accident.  In fact, the only job that

he has ever held (other than the less-physical aspects of being a restaurant owner)  that

he felt would fall within the restrictions would that of coordinator at Tetra–“without getting

in the trenches with my guys.”  In sum, Claimant felt that the only job that he could perform

at present is desk job–which was not what he was performing previously.  But he agreed
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that he was not required to work alongside his crew; other coordinators did not.  And

assuming  that he could have modified his job in this fashion, he could have continued to

work there without breaking any restrictions Dr. Adametz had imposed.  As of July 2011,

he was walking on a treadmill on a daily basis.

However, after his November 2011 release by Adametz, Claimant attempted to

return to work at Tetra.  But Michael Kimball, his contact at Tetra, informed him that

notwithstanding the acceptance of the injury by Respondents, he did not believe that

Claimant had been hurt at work, and that the corporate office had instructed him to inform

Claimant that there was not a position within his restrictions–notwithstanding Claimant’s

opinion that he could merely have begun working as the other coordinators did there.

According to Claimant, he “begged for [his] job,” but was unsuccessful.  His termination

paperwork reflected that he was also discharged because he had been written up too

many times.  But there were only two write-ups, and they occurred well before the

accident.  Nonetheless, the second one resulted in his being demoted to his previous

position–albeit without a reduction in pay.

Dr. Adametz suggested that Claimant go back to school, and the adjustor informed

him that Respondents would send him to a two-year trade school.  He has been attending

the University of Arkansas Community College in Morrilton since the fall of 2011 (he began

going there while still under the care of Dr. Adametz).  But notwithstanding the adjustor’s

representation, he had to pay for his education out of his own pocket and through a grant.

At present, Claimant has completed 30 hours, is taking 16 more, has a 4.0 grade point

average, and plans to complete his education–perhaps going beyond a two-year degree.
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Claimant is taking a welding class.  He is projected to graduate in 2013 with an associate’s

degree in petroleum, but would like to participate in an internship in that field.  The trip

from his home to school is 35 miles; and he drives it alone.  He is able to use a computer,

including e-mail.

Claimant is collecting unemployment benefits, and making the required prospective

job contacts in order to receive those benefits.  He successfully (pro se) appealed an initial

denial, and in doing so explained that he is able both to work and go to school.  Despite

his efforts, he has been unable to find work as of yet.  His searches have not yielded any

prospective positions to which he wished to apply.  To keep busy at present, he donates

blood and participates in a prison ministry.

According to Claimant, the surgery relieved some of his pain:  “[i]t’s not near as

severe.”  He no longer has sharp pain between his shoulder blades.  But he does

experience tightness.  Claimant has dull pain in his arm and both shoulders.  Adametz

prescribed him Hydrocodone, and he last took one in May 2012.  He takes over-the-

counter pain medications, but “very seldom.”  Claimant still rakes leaves; but doing so

leaves him with the sensation as if he has been “slugged” or “frogged” in his shoulders.

He does not use a cane or any other assistive device, nor does he wear a neck brace.

Claimant’s medical records, contain in Claimant’s Exhibit 1 and Respondents’

Exhibit 1,  reflect that he presented to Dr. Johnson following the accident with pain on the

left side of his neck that radiated to his left shoulder and down into his left hand.  He

underwent x-rays that showed straightening of the normal lordotic curvature of the cervical

spine.  On March 2, 2011, Claimant stated that his pain had worsened and rated it as 9/10.
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Dr. Johnson prescribed a Medrol dose pak, Lortab and Zanaflex, and referred him to

physical therapy.  He returned to Johnson on March 7, 2011 and stated that he was not

any better, that he was having pain between his shoulders and radiating down his arm.

Dr. Johnson recommended a cervical MRI.  Performed on March 11, 2011, the MRI

showed, inter alia, a prominent central disc protrusion and left central disc extrusion at C5-

6, resulting in central canal stenosis, severe left neural foraminal narrowing, and lateral

recess narrowing; and a disc osteophyte complex at C6-7 resulting in mild central canal

narrowing.  Based on these findings, Johnson on March 14, 2011 recommended that

Claimant see a neurosurgeon.  He recommended light duty and stated:  “[Claimant] has

neural foraminal narrowing and what appears to be an HNP or disc protrusion into the

neural tube.  It is causing symptoms of radiculopathy.  This could explain the significant

symptoms down his R arm.”

When Claimant saw Dr. Adametz on March 24, 2011, he related that he was injured

at work on February 28, 2011 when “[h]e rotated his left arm and fell on his left hand and

jerked his feet.  Then he started having pain in his shoulder and arm.”  The doctor read the

MRI to show:

[I]t reveals a rather significant disc herniation at C5-6 off to the left side and
a broad-based central and osteophyte complex at C6-7, which is fairly
central in location.  It does displace the spinal cord just a little bit and takes
up most of the room outside the spinal cord with narrowing down to about
8mm.  The remainder of the neck shows some minimal abnormalities.

Adametz wrote that Claimant “has one bad disc and one borderline disc and so he is likely

to end up with surgery,” but because he was “improving a little bit, the doctor

recommended continuing physical therapy for the time being and no lifting over 10 pounds.
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Upon return to Dr. Adametz on April 8, 2011, Claimant reported that the effects of physical

therapy did not last, that he still had pain in his neck and left arm, and that he had

numbness and weakness in the left arm.  The note of the visit reads:

I talked to him about all of this at some length and reviewed the MRI scan
again.  He really has two level disease.  He has a pretty big disc herniation
at C5-6 and then has a central combination of osteophyte at C6-7, but I think
there is enough of a ruptured disc there that it probably was aggravating this
injury also.

I would recommend going ahead with surgery.  He wants to do that.  I would
perform an anterior cervical diskectomy at C5-6 and C6-7.  I would then fuse
it with allograft and plate.  I might end up having to do partial corpectomies
to get adequate exposure, but I won’t decide that until the time of surgery.

On April 19, 2011, in response to an inquiry by Ginger Gilhooly, case manager for

Respondents, Dr. Adametz opined that the major cause of Claimant’s need for the surgery

was the acute injury he sustained on February 28, 2011.  He added, “main problem is disc

herniations.”

The diskectomy and fusion at C5-6 and C6-7 took place on May 19, 2011.  The pre

and post-operative diagnoses were “Cervical disk herniation at C5-6 and C6-7.”  During

Claimant’s follow-up appointment with Adametz on June 24, 2011, he reported that he was

“doing quite well” and that “his pain is much better.”  The doctor stated that he could go

back to work on July 5, 2011, and that he should not lift “over about 20 pounds to start

with.”  The doctor added that he would see Claimant again in around two months and “[a]t

that point I can probably remove his restrictions.”

When Claimant went to Dr. Robert Cheek, his primary care physician, on July 1,

2011, Cheek wrote that he was “minimally symptomatic” with respect to his neck.
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The record of the August 26, 2011 visit to Dr. Adametz reads:

Mr. Woody came back to the office on August 26, 2011.  He is now a few
months out from his neck surgery.  Overall, he is doing well.  He still gets a
little bit of pain in his neck and just a little bit of pain in his shoulders.
Fortunately, it is not very bad.

He actually tried to go back to work and, unfortunately, they would not let
him return to work.  I guess they even laid him off.  At that point, he has
started trying to get retrained or do something else.  He has worked in the
gas industry and he is taking some courses trying to get more of a
management supervisory type position.  Actually, I think that is his best
option at this point.

I would recommend some vocational rehab to try to help him with that.  I
don’t think there is any more treatment for me to do right at this moment,
although I am going to plan to see him one more time in about three months
just to be certain that everything has healed appropriately and that he is
doing well with all of this.

On September 9, 2011, Dr. Adametz wrote that Claimant was at light duty, that his

restrictions are “no lifting over 20 lbs.” and “recommended vocational rehab,” that he will

reach maximum medical improvement in three months, and that he will have a permanent

partial impairment rating of ten percent (10%) to the body.

The record of Claimant’s last visit to Dr. Adametz, which occurred on November 29,

2011, states:

CHART NOTE:  Mr. Woody came back to the office on November 29, 2011.
He is about six months out from his surgery.  He is doing well.  He still has
some minor complaints.  He has a little pain between his shoulders and
slightly into his shoulders.  He has some slight achiness in his neck.
Fortunately, none of these are too bad.  He has gotten into a full time school
and planning trying to get into some type of management position.  I
certainly think that is in his best interest.  Because he is still having aches
and pains, I shot an x-ray today.
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STUDIES REVIEWED:  The x-ray actually looks fine.  Everything is in good
position and healing appropriately, although he is probably not completely
fused yet.

MDM:  At this point, I am ready to release him from my care.  I’ll just see him
back as needed.

Claimant’s records from the State of Arkansas Department of Workforce Services,

part of Respondents’ Exhibit 1, are along the lines set discussed in his testimony above.

The evidence adduced at the hearing reflects that Claimant is 54 years old, a high

school graduate, and is highly motivated to return to the workforce.  Currently, he is

working toward an associate’s degree and is making excellent grades.  His work history

is comprised of jobs that require a substantial amount of physical labor.  Claimant’s

average weekly age of $1,382.00 at Tetra was due in no small part to the extraordinary

amount of hours he had to work each week–particularly engaged in heavy lifting at drilling

sites.

As a result of the February 28, 2011 work-related incident, Claimant suffered

compensable injuries to, inter alia, his cervical spine.  This resulted in his having to

undergo a two-level diskectomy and fusion on May 19, 2011.  As the medical records

show, his recovery from the surgery went well.  But as a result therefrom, Dr. Adametz

assigned him a ten percent (10%) impairment rating to the body as a whole.

Moreover, Adametz on June 24, 2011, over five months prior to Claimant’s release,

imposed a 20-pound lifting restriction on him.  While the doctor at that time wrote that he

hoped to ultimately lift the restriction, the evidence does not reflect that he ever did so.

To the contrary, Dr. Adametz continued the restriction on September 9, 2011.  In his final
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1While Claimant did testify that he could again work as a coordinator if he did not
have to “get in the trenches,” I note that Tetra apparently did not hold this view.

note, dated November 29, 2011, the doctor stated that he felt that it was in Claimant’s best

interest to seek a management-type position.  Certainly, Respondent Tetra accepted that

Claimant had this restriction; it formed a least part of the basis for their termination of him.

But irrespective of whether this lifting restriction remains in place, the evidence

preponderates that Claimant cannot return to a job like the one he had at Tetra.  I credit

the testimony of his wife that he lacks the stamina that he had prior to the injury that

enabled him to work long hours.  Furthermore, I credit Claimant’s own testimony that he

is physically incapable of returning to any of his former jobs.1

In sum, based upon my review of the evidence, including testimony from Claimant

and his wife, and having had the opportunity to assess their credibility, and after

considering his age, education, work experience, the nature and extent of his injuries, his

permanent restrictions, and all other relevant factors, I find that he has proven by a

preponderance of the evidence that he has sustained a fifteen percent (15%) impairment

to his wage earning capacity in excess of the impairment he sustained as a result of his

compensable cervical injury of February 28, 2011.  In so doing, I find that the cervical

injury is the major cause of his wage-loss disability.

B. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  The evidence establishes that Respondents have controverted
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Claimant’s entitlement to wage loss disability benefits.  Claimant’s attorney is thus entitled

to a controverted attorney’s fee on all such benefits that have been awarded herein,

pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee awarded herein,

one-half of which is to be paid by Claimant and one-half to be paid by Respondents in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See Death & Permanent Total

Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


