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STATEMENT OF THE CASE

A pre-hearing conference was conducted in this claim on July 16, 2012, on the issue of the

claimant’s entitlement to additional workers’ compensation benefits in the form of wage loss

disability.  A letter Pre-hearing Order of the same date was filed as a result of the afore pre-

hearing conference.  The parties have submitted responsive filings to the Pre-hearing

questionnaires setting forth their contentions regarding the afore issue.  

The issue of the extent of the claimant’s wage loss disability growing out of the September

30, 2007, compensable injury is submitted for a ruling on the record.  Comprising the afore record

in this claim, in addition to the Pre-hearing Order and the responsive filings of the parties, is the

record generated from the prior hearing of September 17, 2010, and rulings therefrom.

DISCUSSION
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Gilbert Wiseman, the claimant, with a date of birth December 20, 1956, is a veteran of the

U.S. Army, having served in active duty from 1975 until 1986.  Prior to commencing his

employment with respondent-employer, the claimant was self-employed as a carpenter while

working with other contractors.

The claimant commenced his employment with respondent-employer on March 16, 2007. 

On or about September 30, 2007, the claimant suffered an injury to his neck and right shoulder

while within the course and scope of his employment.  The claimant sustained his compensable

injury while cleaning a large printing press.  The claimant is right handed.

The claimant treated with various medical providers in connection with his compensable

injury.  Initial treatment was had at the emergency room of St. Bernards Medical Center.  The

claimant was later treated by respondent’s designated medical provider, Dr. Michael Lack. 

Thereafter, medical treatment was had under the care of Fereidoon Parsioon, a Memphis

neurosurgeon; Dr. LaVerne R. Lovell, a Memphis neurosurgeon; Dr. Mark Harriman, a Memphis

orthopedic surgeon; Dr. Thomas Day, a Jonesboro orthopedic surgeon; Dr. Charles Pearce, a

Little Rock orthopedic surgeon; Dr. Michael Moore, a Little Rock orthopedic surgeon;  Dr

Reginald J. Rutherford, a Little Rock neurologist; and physicians at the Veterans Administration

Medical Center in Memphis.  The claimant also received medical treatment from the physicians at

Mays & Shnapp Pain Clinic and Rehabilitation in Memphis.

The claimant last discharged employment duties for respondent-employer on March 16,

2009.  The claimant underwent a fitness for duty examination on February 17, 2010, by Dr. Lack,

respondents’ designated medical provider.  Dr. Lack concluded, after visiting the facility of

respondent-employer, and conducting his physical examination of the claimant, that in his opinion
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the claimant should not operate a forklift or clamplift.  The claimant has not been employed since

he last worked for respondent-employer in March 2009.

The prior hearing in this claim of September 17, 2010, addressed the issue of the

claimant’s entitlement to additional temporary total disability benefits subsequent to March 16,

2009.  As a consequence of the afore hearing the claimant was awarded additional temporary total

disability benefits from March 16, 2009 and continuing through the end of his healing period, as

well as additional medical benefits and controverted attorney fees.  

The claimant reached the end of his healing period with a 15% whole body anatomical

impairment as a result of the compensable injury.  The claimant has not returned to gainful

employment since reaching the end of his healing period.   

After a thorough consideration of all the evidence in this record, to include the hearing

transcript of September 17, 2010, and the rulings growing out of same, review of the medical

reports and other documentary evidence, application of the appropriate statutory provisions and

applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On September 30, 2007, the employment relationship existed among the parties 

when the claimant earned wages sufficient to entitle him to weekly compensation benefits of

$504.00/$378.00, for temporary total/permanent partial disability.

3. The claimant sustained injuries to his neck and right shoulder arising out of and in 

the course of his employment with respondents on September 30, 2007, which resulted and an

anatomical impairment in the amount of 15% to the body as a whole upon reaching maximum
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medical improvement.

4. When the claimant’s age, education, work experience, permanent restrictions and 

limitations as well as other matters reasonably expected to affect his future earning capacity are

considered, the claimant has sustained a loss of earning capacity or wage loss disability in the

amount of 29% over and above his anatomical impairment as a result of the September 30, 2007,

compensable injuries.

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injuries of September 30, 2007.

6. The respondents have controverted the claimant’s entitlement to wage loss

disability

benefits.

CONCLUSIONS

The compensability of the claimant’s September 30, 2007, injuries is not disputed.  The 

sole issue before the Commission at this juncture is the claimant’s entitlement to wage loss

disability benefits in excess of his 15% anatomical impairment.  As noted above, a prior hearing

was conducted in this claim regarding the claimant’s entitlement to additional temporary total and

medical benefits, during which testimonial and documentary evidence was provided.  The record

of the prior hearing as well as rulings therefrom comprise the record in the present claim along

with the responsive filings of the parties.

The present claim is one governed by the provision of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been
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sustained subsequent to the effective date of the afore provisions.

Wage Loss Disability Benefits

The wage-loss factor is the extent to which a compensable injury has effected the 

claimant’s ability to earn a livelihood.  Sivixay v. Danaher Tool Group, 2009 Ark. App. 786, ___

S.W.3d ___.  When a claimant has an impairment rating to the body as a whole, the Commission

has the authority to increase the disability rating based upon wage-loss factors.   In determining

the disability of a claimant, consideration is had regarding the medical evidence and other matters

effecting wage loss, such as the claimant’s age, education, and work experience. Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).

In the instant claim, the claimant with a date of birth of December 20, 1956, is now fifty-

five years old.  The claimant is right handed, and the compensable injury of September 30, 2007,

adversely effected and imposed limitations/restrictions on his use of his right upper extremity. 

The claimant also experiences limitations/restrictions regarding his cervical spine as a result of the

September 30, 2007, compensable injury.  Additionally, the claimant continues to require pain

medications.  

From 1975 until 1986, or from the age of twenty until the age of thirty-one, the claimant

was in the U.S. Army.  Thereafter, the claimant’s employment’s employment history was that of a

self-employed carpenter working for other contractors.  The afore entailed frequently lifting,

bending, stooping, pulling and pushing.  Further, the mobility and flexibility was required in the

discharge of his employment as a carpenter.  In short, work as a carpenter, self-employed or

otherwise, entailed manual physical labor.  The claimant has incurred a 15% body as a whole

anatomical impairment as a result of the compensable injury, and is unable to performed the
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physical demands of work as a carpenter.  The designated medical provider of respondent-

employer opined that the claimant could not operate a forklift or clamplift in the employment of

same.  There is no evidence in the record to reflects that the claimant has discharged any gainful

employment activities since he last did so in the employment of respondents.  The evidence

preponderates that when the claimant’s age, education, work experience, permanent restriction

and physical limitations are considered along with other matters reasonably expected to affect his

future earning capacity, he has incurred a loss of earning capacity or wage loss disability in the

amount of 29%.  Respondents have controverted the claimant’s entitlement to wage loss disability

benefits.

AWARD

Respondents are herein ordered and directed to pay to the claimant permanent partial

disability benefit at the weekly compensation benefit rate of $378.00, to correspond with the 15%

anatomical impairment and 29% wage loss disability, growing out of the September 30, 2007,

compensable injury.  Respondents may claim credit for sums heretofore paid toward the afore

obligation.  Said sums accrued shall be paid in lump without discount.

Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses, to include medical related travel growing out of

and in connection with the treatment of the claimant’s September 30, 2007, compensable injury.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809, until

paid.
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IT IS SO ORDERED.

______________________________________________
  ANDREW L. BLOOD 
  ADMINISTRATIVE LAW JUDGE


