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STATEMENT OF THE CASE

On May 8, 2012, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on March 12, 2012.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the issues and respective contentions,

as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With

amendments of the second and third stipulations, they are the following three, which I

accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on April 1, 2010.

3. Claimant earned an average weekly wage sufficient to entitle her to

compensation rates of $175.00/$154.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Those concerning Claimant’s alleged entitlement to temporary total disability benefits and

a controverted attorney’s fee were reserved, leaving the following to be litigated:

1. Whether Claimant sustained compensable injuries to her lower back and

right leg.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she sustained compensable injuries to the back and

right leg on April 1, 2010.

2. Medical expenses have been incurred and remain outstanding.

3. Claimant was temporarily totally disabled for a four or five month period of

time.

4. Claimant then returned to work at lesser hours.
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5. Claimant contends payment of temporary disability benefits beginning with

the date of injury and continuing to a date yet to be determined.

6. This claim has been entirely controverted for purposes of attorney’s fees.

7. Claimant reserves the right to pursue other benefits to which she may

become entitled in the future.

Respondents:

1. Respondents contend that Claimant was not injured on the job.

2. The treating physician has opined that her MRI findings are not the result of

any trauma.

3. Claimant was not performing employment services at the time of the incident.

She had clocked out and was going to a room to sleep before working again

the next day when she alleges an electric door closed on her.  She had no

job duties in the place where the incident happened and she was not on call.

4. No one has stated that she cannot work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant and to observe her demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant did not prove by a preponderance of the evidence that she

sustained a compensable injury.

4. Claimant did not prove by a preponderance of the evidence that she is

entitled to reasonable and necessary medical treatment.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case were Claimant’s Exhibit 1, a compilation of her medical records,

consisting of one index page and 19 numbered pages thereafter; and Claimant’s Exhibit

2, her Form AR-W, consisting of one page.

Adjudication

Introduction

Claimant has alleged that she sustained compensable injuries to her lower back and

right leg while working for Respondent St. Vincent Health Service, Inc. (“St. Vincent”).

Respondents, in turn, have denied that she sustained a compensable injury.

A. Compensability

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011) defines “compensable

injury" as:

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
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only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Id. § 11-9-102(4)(D).  "Objective findings" are those findings that cannot come

under the voluntary control of the patient.  Id. § 11-9-102(16).  The element “arising out of

. . . [the] employment” relates to the causal connection between the claimant’s injury and

his or her employment.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430

(1987).  An injury arises out of a claimant’s employment “when a causal connection

between work conditions and the injury is apparent to the rational mind.”  Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The standard

“preponderance of the evidence” means the evidence having greater weight or convincing

force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any
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other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Claimant, who is 65 and has an eleventh-grade education, testified that she has

worked continuously for Respondent St. Vincent since 2002 as a nursing assistant.  In this

capacity, she works 12-hour shifts assisting the nurses, taking vital signs, answering call

lights, and helping with the moving of patients.  When asked about her sleeping

arrangement with the hospital, she stated:

I had worked at the infirmary, which is across the street, and the hospital had
always–at that time, they was [sic] providing rooms for the nurses and any
of their employees that worked, was employees at St. Vincent’s, which I was
one of them, because I live in the Stuttgart area and I had to drive like 50 to
60 miles one way.  So I was going to work the next day.  Always when I am
going to work two days, I work in the first day, and after I work off the next
morning, I go and sleep from eight o’clock until about 4:00; then get up and
shower and go back to work.

Claimant added that these sleeping rooms were located at Doctor’s Hospital (“Doctors”),

across University Avenue from St. Vincent.  At the time she was allegedly injured, Claimant

would travel to Little Rock and work three 12-hour shifts at the hospital.  At the end of each

shift, instead of returning home, she drove across the street to Doctor’s, parked her car,

and went inside to a sleeping room–which St. Vincent furnished.

According to her, on April 1, 2010, she parked her car in the deck at Doctor’s, got

out, and approached the sliding electronic doors on the third floor that she entered to

access the sleeping area.  She was carrying a bag of personal items.  Claimant related

that the doors opened slowly, but apparently malfunctioned and quickly shut as she

entered, striking her on her right side.  She stated that at the time this happened, she “hurt
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1Claimant testified that she could not locate her personal copy of the report, and
that the one kept by security could not be found, either.

a little bit, you know, not much.”  A worker who saw the incident summoned security and

a report was taken.1  She declined an offer to go to the emergency room and proceeded

to the sleeping room.  However, she added:

Then, when I got up to get ready to go back to work, I felt a little sore . . . [i]t
was in–because the door got me in my shoulders and my hip, so it was on
my right side, couldn’t hardly move my right side a little bit, so I went on and
went to work.  I was kind of walking a little–limping a little bit, and I thought,
well, I’ll be all right.  So I went for maybe a week or more.  Then my right leg
started swelling.  So I called my doctor, and I went to my doctor.  And I told
my doctor what had happened.

At this point, according to Claimant, she had swelling in her right leg and a lot of pain in

her back.  Her leg “would just give way and [she] would fall down.”  Claimant stated that

while she still has swelling in her right leg “sometimes,” it does not occur as often as it did

at the time she was first injured.  Notwithstanding her testimony about the door striking her

leg, she also stated that she believes that the injuries are one and the same; that her leg

hurts because her back hurts.  The following exchange sheds further light on this:

Q. Now, it looks like when you would see Dr. Wilson, he would take a
history and current complaints and ask you what was going on, and
then he would–I think he diagnosed you with a lumbar sprain and
strain?

A. Yes.

Q. Did anybody ever get beyond that?  Is there anything else wrong with
you besides the lumbar sprain and strain that you know of?

A. No, sir.
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She did not decide to seek treatment until about a week after the alleged incident.

When she did so, she did not approach St. Vincent but instead saw her personal

physician, Dr. Richard Wilson.  He had her undergo x-rays and prescribed her medication.

Physical therapy was prescribed for her neck and lower back.  She was later referred to

Dr. Victor Vargas, who wanted to perform surgery.  Claimant has also undergone

chiropractic treatment.  She has not returned to Vargas because she did not like his

demeanor.

In her testimony, Claimant denied having any pre-existing back problems.  She also

denied having any pre-existing swelling in her right leg other that what would normally

occur when she worked on her feet for an extended period of time.

Asked about the program at Doctor’s, Claimant stated that it was a service furnished

by St. Vincent that benefitted her because (1) she did not have to drive to and from

Humphrey, where she lived; (2) she was spared the fuel expense that would come with

such a long commute; (3) she was spared the expense of obtaining her own lodging

(before this was instituted, she used to check into a Motel 6); (4) she was able to get more

sleep; and (5) it was safer for her to remain in Little Rock and off the road–especially in

light of the fact that she once fell asleep while driving.  St. Vincent did not require her to

participate in this sleeping arrangement.  Her testimony was that she clocked out before

going to Doctor’s, and would use her vehicle to go across University Avenue to the

sleeping area.  She admitted that once she clocked out, she was not being paid and her

time was her own.  She was free to go where she pleased and engage in any activity she

chose.  Generally, once she clocked out around 7:53 a.m., she would eat breakfast and
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2No MRI was ever performed.

try to be at Doctor’s be 8:00 or 8:30 a.m.  There, she would choose a private room and

sleep until around 4:30 p.m.  From there, she had nearly two hours until clocking back in

at 6:23 p.m.

The medical records in evidence reflect that Claimant first saw Dr. Wilson on April

30, 2010.  She related that he was having right paralumbar and right leg sciatica that had

begun four weeks before.  The alleged door incident is not mentioned.  Wilson’s records

contain no finding of muscle spasms, but Claimant in her history cited this as one of her

symptoms.  The doctor ordered a lower spine x-ray, which Dr. Jason Morris read as

follows:

IMPRESSION:  Multi-level chronic appearing degenerative lumbar spine
changes with grade I spondylolisthesis at L3-4 and possible L5-S1.  No
acute posttraumatic or pathologic findings.  Correlation with an MRI2 of the
lumbar spine may be of value in the appropriate clinical setting.

Claimant returned to Dr. Wilson on May 7, 2010.  Again, the door incident was not

mentioned.  He noted (as he did during their previous visit) that Claimant is obese, and

diagnosed her as having a disc problem of a degenerative nature.

The first reference to the incident at issue came on May 14, 2010, when Claimant

went to Dr. Vargas.  The note reads:  “[Claimant] mentioned that she was jammed in a door

in an elevator in St. Vincent’s Hospital and since then she is experiencing pain that she

described as severe, throbbing and achy located in the lumbosacral area that radiates

down into both lower extremities.”  Vargas noted “no obvious trunk muscle atrophy or

spasm,” and wrote:



Wilson - Claim No. G106792 10

3The reference to spasms, as discussed supra, occurred only in the patient
history portion of Dr. Wilson’s record–thus, they are subjective, not objective in nature.

MEDICAL DECISION MAKING:
Imaging Studies:  X-rays of the lumbar spine AP and lateral were done in
the clinic that showed significant multilevel degenerative disk disease,
probably with some spondylolisthesis, grade 1 degenerative at L3-L4, L4-L5
and L5-S1.  There is also a scoliotic curvature most likely degenerative
toward the right side and the lumbar spine.  The patient also has had x-rays
of the pelvis that showed normal x-rays of the hips.  Some of the x-rays are
low quality due to the body habitus of the patient.

ASSESSMENT AND PLAN:
This patient is here complaining of a pain in the lumbar spine that radiates
into the lower extremities.  The patient might have central canal stenosis or
radicular pain.  The x-rays showed significant degenerative disk disease and
spondylolisthesis at different levels in the lumbar spine.  I do not see
spondylosis or any fractures.  My recommendation is to have the MRI of the
lumbar spine and also take Tylenol and Tramadol for the pain control.  We
will see her back soon.  We discussed as well that I do not see anything that
suggests a trauma and it may be all degenerative changes.  The patient
seems to understand and agree with the plan.

Claimant returned to Wilson on June 11, 2010.  The history portion of the record

reflects that her right leg had been “edematous x1 week.”  When she saw him on

September 1, 2011, he related this symptom to her hypertension.

Her medical records are devoid of any objective findings of an injury either to her

back or to her right leg.  All of her back findings are degenerative, not acute, in nature.3

As for her right leg, the only conceivable finding is edema.  I recognize that edema (see

Harvey v. SR of Ark., 2004 AWCC 107, Claim No. E908494 (Full Commission Opinion filed

June 17, 2004)) and swelling (see Ellis v. J.D. & Billy Hines Trucking, Inc., 104 Ark. App.

118, 289 S.W.3d 497 (2008)) can be objective findings.  But here, the edema did not

appear until the first week of June 2010–two months after the alleged incident.  Moreover,
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Dr. Wilson tied the symptom to Claimant’s hypertension.  The Commission is authorized

to accept or reject a medical opinion and is authorized to determine its medical soundness

and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878

(2002).  I credit this finding, and note Claimant’s testimony that any leg symptoms she has

are related to her back and not to any leg trauma.

With respect to Claimant’s degenerative back condition, I recognize that an

aggravation of a pre-existing non-compensable condition by a compensable injury is itself

compensable.  Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  But because

it is a new injury with an independent cause, an aggravation must meet the definition of a

compensable injury.  Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883

(1996).  This would include the requirement that objective findings be present.  In sum,

because of the lack of objective findings of injury, I am constrained to find that Claimant

has not proven that she sustained a compensable injury.

However, even if such findings were present, the question remains whether her

alleged injuries arose out of and in the course of her employment at St. Vincent, and

whether she was performing employment-related services at the time she was hurt.  In

Hudak-Lee v. Baxter County Reg. Hosp., 2011 Ark. 31, ___ S.W. 3d ___, the Arkansas

Supreme Court stated:

In order for an accidental injury to be compensable, it must arise out of and
in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.
2009).  A compensable injury does not include an injury that is inflicted upon
the employee at a time when employment services are not being performed.
Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2009).  The phrase "in the
course of employment" and the term "employment services" are not defined
in the Workers' Compensation Act.  Texarkana Sch. Dist. v. Conner, 373 Ark.
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372, 284 S.W.3d 57 (2008).  Thus, it falls to the court to define these terms
in a manner that neither broadens nor narrows the scope of the Act.  Id.

An employee is performing employment services when he or she is doing
something that is generally required by his or her employer.  Id.; Pifer v.
Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  We use the same
test to determine whether an employee is performing employment services
as we do when determining whether an employee is acting within the course
and scope of employment.  Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260
S.W.3d 281 (2007).  The test is whether the injury occurred within the time
and space boundaries of the employment, when the employee was carrying
out the employer's purpose or advancing the employer's interest, directly or
indirectly.  Id.  In Conner, 373 Ark. 372, 284 S.W.3d 57, we stated that where
it was clear that the injury occurred outside the time and space boundaries
of employment, the critical inquiry is whether the interests of the employer
were being directly or indirectly advanced by the employee at the time of the
injury.  Moreover, the issue of whether an employee was performing
employment services within the course of employment depends on the
particular facts and circumstances of each case.  Id.

Obviously, Claimant’s injury took place outside the time and space boundaries of

her employment; it occurred not while she was clocked in and performing her normal tasks

as a nursing assistant at St. Vincent Hospital, but while she was en route to a place to

sleep while off duty.  While this place was owned by St. Vincent, it was not a place where

she performed any of her regular duties.  In fact, as Claimant admitted, she was free

during this period to do whatever she wished and to go wherever she pleased.  The

sleeping arrangement was merely a benefit conferred on Claimant and co-workers.

As the Hudak-Lee Court pointed out, “the critical inquiry is whether the interests of

the employer were being directly or indirectly advanced by the employee at the time of the

injury.”  See also Wood v. Wendy’s Old Fashioned Hamburgers, 2010 Ark. App. 307, ___

S.W.3d ___.  This was not the case here.  As Claimant agreed at the hearing, St. Vincent
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did not care where she went or what she did while off duty.  She was not required to take

advantage of the free sleeping quarters at Doctor’s.  In this respect, she was no more

performing “employment services” at the time of the alleged incident than she would have

been had it occurred at Motel 6–her lodging of choice prior to St. Vincent making the

sleeping rooms available.

In light of the foregoing, I find that evidence does not establish that Claimant’s

alleged injuries arose out of and in the course of her employment at Respondent St.

Vincent, while she was performing employment-related services.  Thus, she has not

proven by a preponderance of the evidence that her alleged injuries are compensable.
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B. Reasonable and Necessary Medical Treatment

Claimant has also contended that she is entitled to reasonable and necessary

medical treatment.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Because I have found that Claimant did not prove that she sustained a

compensable injury, this portion of the claim must fail at the outset.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim is

hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


